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	Individual

	
	Large business ( over 250 staff)

	
	Legal representative

	
	Local government 

	
	Medium business (50 to 250 staff)

	
	Micro business (up to 9 staff)

	
	Small business (10 to 49 staff)

	x
	Trade union or staff association

	
	Other (please describe):


About UNISON
UNISON is the UK's largest public service trade union with 1.3 million members. Our members are people working in the public services, for private contractors providing public services and in the essential utilities. They include frontline staff and managers working full or part time in local authorities, the NHS, the police service, colleges and schools, the electricity, gas and water industries, transport and the voluntary sector.

UNISON is involved in hundreds of collective redundancy consultations each year covering tens of thousands of individual members of staff.  This can range from contract variations in very small voluntary organisations to the recent case in Birmingham where the entire council workforce was issued with notices under section 188 involving over the dismissal and re-engagement of up to 26,000 employees.
Summary

The Government has called for evidence on the operation of the rules for collective redundancy consultation. This covers the process of consultation, the minimum periods for consultation and notification, the issue of high impact redundancies and the link between redundancy, TUPE and insolvency legislation. Amongst other things, the Government is examining reducing the consultation period on collective redundancies involving 100 or more employees from 90 days to 60, 45 or 30 days and also reviewing the rules relating to when the duty to consult starts and whether to remove the priority right for recognised trade unions to be consulted. 
The document appears to be drafted solely from a business perspective with no attempt to address the rights of the workforce. In particular, there is no reference to the widespread use of 90 day notices to effect changes to terms and conditions, invariably to the detriment of the employee with the effective imposition of inferior terms and conditions through dismissal and re-engagement. Such practices are clearly an abuse of the legislation and a dilution of the existing law would be likely to further facilitate this.
The impact of redundancy, collective or otherwise, is the same for the individual employee and so too a variation of terms and conditions. The danger of a reduction in minimum periods is that this will place undue pressure on all those involved, with an impact upon income and on workplace relations. Furthermore, realistic alternatives to redundancy could not be considered and it is highly likely to increase the stress placed on employees with a risk of an increased level of ill health.
Main Concerns

UNISON has some fundamental concerns about the purpose of this call for evidence.  Our main concern is the potential move away from the primary objective of the current legislation which is to explore ways of avoiding or reducing the need for dismissals and mitigating the consequences of dismissal.

There is substantial evidence that ineffective or inadequate consultation and communication around redundancies can be a false economy for employers as the knock on effects in terms of morale and detriment to workers health means that the cost savings and productivity gains hoped for are often not fully realised (see our fuller response on Question 15)
90 day consultation period 
Lawful and meaningful consultation means there must be time for serious consideration to alternative proposals – failure to engage in meaningful consultation is unlawful.  
Employers must give serious consideration to any proposals suggested by employees and in our experience employees often wish to engage constructively in this process. 
Formulation of such ideas by employees, followed by analysis/costing of them by the employer and the undertaking of a comparison with the initial proposals, takes time; 90 days is not always enough.  UNISON believes that, at its best, there can be an obvious link with the potential use of the 90 day period to improve service quality as well as redundancy outcomes.

Allowing time for staff to suggest counter proposals and – in cases where cost is the driver – opportunities for cost savings and indeed revenue generation can be identified and explored; this requires time to research and put together as a proposal or proposals.  
Current redundancy legislation can be misused by employers who are unwilling to consult in a meaningful way and merely see the exercise as a time wasting distraction from progressing their business needs.  Current law continues to be based on a simple model where the numbers performing a very similar or the same role are being clearly reduced by the employer so the same jobs will remain at the end, just in far fewer numbers (egg 250 workers on a line who all do the same job being reduced to 100 workers following closure of part of a factory). In reality we have found that many employers in the public sector will manipulate the current requirements.  They may change the entire grading structure and the names/roles of all jobs, split groups up or run a succession of restructures that they will then position as separate, meaning that periods of collective consultation are shorter  and they may not hit the threshold for a 30 day consultation, let alone a 90 day consultation. 
It is therefore clear that even the current regulations can often fail to protect employees in practice and often fail to enforce obligations to truly mitigate redundancy; rather we find that the current laws often mean the requirement to seek to mitigate redundancies can support a high degree of flexibility (or manipulation) by the employer in terms of their duty to consult.

We believe a move away from a minimum 90 day consultation period would severely damage the stated purpose of avoiding and mitigating redundancies and could even be counterproductive for achieving employers stated objectives.

Importantly, a minimum 90 day period also allows individuals to prepare for possible redundancy both psychologically and practically in terms of restructuring finances and considering alternative work opportunities.  Moving to a shorter period would risk undue increased stress levels and is likely to increase the incidences of ill heath related absence from work (see evidence in our response to Q.15).
The misuse of section 188 for mass changes to terms and conditions
This is one of our biggest concerns and is becoming more and more prevalent. 

For example, in September 2010 Birmingham City Council issued section 188 notices to 25,837 employees under the Trade Union and Labour Relations Act, making it clear that anyone refusing to accept new contracts will be fired without compensation.  Chief executive Stephen Hughes, commenting on the requirement to make significant savings, said: 
“Tinkering round the edges doesn’t work in this context. We have to work out a plan and be ruthless in implementing it.”

The resultant dispute is ongoing, but this is one example where the intended use of section 188 as a tool to mitigate genuine redundancy issues resulting from the need to restructure, has been subverted to a crude cost cutting tool whereby a council can contemplate sacking and rehiring all its staff as an expedient way to cut pay or terms and conditions that have been previously negotiated and form the employees contract of employment.  

Even without actually implementing section 188, many employers use the threat of it as a powerful tool. By making clear that if unions and their members do not accept proposed terms and conditions, perhaps with some sort of buy-out or compensation payment, they will be subject to a section 188 dismissal and re-engagement, employers are sometimes able to scare many workers into accepting inferior terms.
There have been section 188 disputes at Quarriers in Scotland, Family Mosaic, Shropshire County Council, Southampton Council and Rutland Council. 
Some employers do not appreciate their consultation obligations in these situations forcing UNISON  to take successful Employment Tribunal cases to win protective awards on behalf of their members, e.g. Leicestershire County Council confirmed at the Court of Appeal in 2006
.
We do not believe that this was the intention of those writing the legislation and UNISON believes this misuse needs to be addressed as a matter of urgency.
We would urge that the misuse of section 188 notices is part of the considerations of this call for evidence.
In responding to this call for evidence we have consulted with our regional and national negotiators to ensure a robust and evidence led basis for our submission.
Call for evidence: Collective Redundancies
We have not answered Question 1 to 6. As explained in our introduction UNISON is involved in hundreds of consultations each year but as a trade union for staff and not as an initiator of redundancies themselves.


Q 7. With whom do you consult about collective redundancies?  What are the advantages and disadvantages of the engaging with different types of representative?
	UNISON representatives consult with employers on behalf of their members using established democratic processes. They are vastly experienced and used to dealing with complex situations and working to minimise redundancies.
Elected employee representatives in non-unionised workplaces will be less experienced in industrial relations and less likely to be able to meaningful consult with the workforce.



Q 8. What factors: a) make agreement difficult? b) make agreement more likely?

	Lack of transparency at the outset - The reality of consultation is that employers will often endeavour to frame a restructure or transformation project as something that is an internal change, with a few redundancies that may be entailed at the end. This can mean, for example, over a hundred staff who exit the transformation process with a very different job, often at a lower grade, but who are described by the employer as having retained employment and therefore not been made redundant. 
Definitions of redundancy, and the question as to how define the difference between existing and new roles, pay level, grades, and responsibilities that result from a restructure are often hard to determine. The grey areas are very open to manipulation by the employer, as the only challenge an employee will often have is to leave entirely without any redundancy money and then make a case through a tribunal that the underlying situation is one of redundancy.
Legal advice can differ - some employers have been advised that if an employer can demonstrate that there has been “consultation in substance” that has ended, they do not have to have provided and discussed all relevant information by the time they start the dismissal process.   Clearly this flies in the face of using the full 90 days to lawfully and seriously consult on alternatives and methods of mitigation with regard to potential redundancy if redundancies can actually take place within this time anyway.  
The underlying reality that any challenge that is not successful in local negotiation can only take place through the Employment Tribunal is clearly a constraint: by the time such ET processes reach a hearing the redundancies have nonetheless taken place and the individuals have lost their jobs. 



Q 9. If agreement cannot be reached, when can an employer be confident that the consultation is finished and that redundancy notices can be issued?



	Prior to the conclusion of 90 days, consultation should not be considered to be concluded. 
There certainly needs to be more clarity around legal triggers for time periods.  There have been conflicting cases on EU and UK case law as to when the time period begins – is it from when dismissals are “contemplated” or “proposed”?
As detailed in our introduction, employers are not always benefited by concluding consultation prematurely and employees are almost always adversely affected by prematurely closing the consultation period.
In the June 2010 emergency budget the Chancellor made in-year cuts to local authorities for 2010/11 and cuts for 2011/12. Some Councils, e.g. Wigan Council, got confused by having separate redundancy consultations linked to both financial years running at the same time (as well as TUPE consultations). The full 90 day periods, whilst pressurised, were necessary for staff and managers to hold all the correct consultation meetings regarding overlapping exercises on different re-organisations. 



Q 10. What happens during consultation?

	Engaging staff in the process and ensuring that they fully understand the impact and extent of the proposals.  

Allowing time for staff to suggest counter proposals and – in cases where cost is the driver – opportunities for cost savings and indeed revenue generation can be identified and explored; such possibilities take time to research and to put together as proposals.  
The employer then has to do their own analysis/costing of them and the undertaking of a comparison with the initial proposals.  
There may need to be some degree of research to establish the reliability of any factors that the employer is relying on as the basis for their decisions.

Legal advice may need to be sought on either side.
Many of the organisations in which we have members are spread across large parts of the country, with many small workplaces. inadequate consultation time would mean that it would be very difficult to engage people in that collective process – these are public service workers working with vulnerable people, who find it hard to take the time to engage in such consultation processes, due to their commitment to their jobs, the lack of cover, travel distances and times, etc. In many employers in the voluntary sector, we find that even 90 days leaves many members unable to participate fully.


Q 11. What impact does consultation have on the employer’s business decision?  (e.g. in terms of number of proposed redundancies actually effected?)

	The impact of consultation is exactly as per the purpose of the legislation – in many cases redundancies are reduced, alternatives found and effects of any remaining dismissals are mitigated.

UNISON is well placed to give case studies in this matter:
Example 1 – from an Acute Healthcare Trust in the South West of England: 
“The employer announced 47 change programmes, estimating that at the end fewer than 100 posts would actually be deleted.  In reality hundreds of posts were downgraded across the Trust.  With 30 days consultation it would have been virtually impossible to meaningfully consult with members.  The employer argued that the employees’ status was one of being at risk due to transformational change not redundancy; as such they only counted posts actually reduced at the end of process when people were unsuccessful at interview etc. Only then did they give them notice of redundancy, arguing for 30 days consultation.  With much hard work the staff side were able to hold the employer to 90 days consultation in the face of a specifically hired consultant and team.  Success in arguing for 90 days consultation meant the staff side were able to gain a lot of information from members which ultimately resulted in many of the proposals being rethought, altered and posts retained, and quality services protected for members of the public.” Quote from UNISON Regional Officer.
Example 2 – From a medium sized borough council in the East Midlands:
“The new administration were left with budget deficits which required significant actions around savings. Unions were presented with proposals to make over 150 staff redundant. The consultation commenced in good time in excess of 90 days before the first proposed redundancy. During the consultation period we were able to challenge some of the rationale for the proposed redundancies which led to a meeting with members of the Council Finance Committee. We were able to show that through measures such as natural wastage, fixed term contract termination, reduced use of Agency Workers and private consultancies that the savings which the council wanted to make could be achieved without any compulsory redundancies. We were thanked by the Chair of the Finance Committee a conservative member with his own business who remarked that he had never dealt with unions, had a negative view of unions and had had that view changed by the way in which we had conducted the consultation saving the council and the tax payer what would have been significant sums in redundancy payments.”
“In this case a 30 day consultation would have resulted in unnecessary redundancies at significant cost to the public purse in terms of redundancy payments. It would also introduce the real risk of unfair selection for redundancy and as a consequence claims for unfair dismissal.” Quote from UNISON Regional Officer 
Example 3: - From the Oasis Academy School Trust

Oasis Academy School Trust have an agreement with staff unions to always have at least 90 days consultation on possible redundancies regardless of how few employees might be affected and the establishment size. They believe that this is good practice and necessary to consider alternatives.
Example 4: Further Education Colleges in England
The Association of Colleges signed an agreement with staff trade unions in 2011 to take a series of best practise measures to minimise compulsory redundancies. To enact all these agreed measures takes three months or more, regardless of establishment size.

Example 5: British Gas in the East Midlands
“In one example within British Gas, the fact of section 188 allowed us to negotiate training which avoided some of our members leaving the company and becoming unemployed because it meant that they were qualified to find alternative work with another employer. Without section 188, or with a reduction in the time allowed for consultation prior to the dismissals, the opportunity to consider ways of avoiding dismissal or mitigating dismissal will be undermined.” UNISON Regional Officer.
Example 6: Quarriers in Scotland
“the employer was seeking to impose significant pay cuts by way of dismissal and re-engagement. The full 90 day consultation period plus the statutory notice period was needed to come to a negotiated solution.” UNISON officer

Example 7: Local Authority in the South East
“the 90 days (and more) gives an opportunity to place staff on a re-deployment register to find them suitable alternative employment in the authority”

Example 8: Oldham Council

Oldham issued 2 S188’s in 2011. “phase 1” was issued on 8th Sept and “phase 2” was issued on 13th Oct.  The proposals were phased due to the employers duty to commence consultation at the earliest possible stage. 

The S188’s reflected a stated need to find savings of £24m and outlined 400 potential Full Time Equivalent (FTE) job losses (out of 9386 staff), in addition to £1.5 million savings from reductions in sick pay and a freeze of increments.
Consultation meetings have been held with all staff unions on a weekly basis since that date, in addition to local departmental consultation meetings with staff and unions. Although the minimum 90 day periods ended on Dec 7th 2011 and 11th Jan 2012, weekly consultation is ongoing and continues to be meaningful and constructive.

During the consultation period compulsory redundancies have been reduced to 3. This is a consequence of the deletion of vacant posts, the “bumping” of at risk staff into vacant posts and a process of offering voluntary redundancy within at risk areas. Operational requirements made post deletion and consideration of individual applications for VR etc complicated and the employer only began to reach meaningful conclusions re the above from Dec 2011 onwards. Similarly, as a consequence of meaningful consultation with the unions over the 90+ day period, the employer has significantly amended their proposals re terms and conditions. The new proposals, whilst achieving the savings of £1.5 million do not impact upon NJC Part 2 Terms & Conditions and are therefore more likely to avoid industrial unrest. 

There is no doubt that if this consultation has been reduced to a 30 day period the consequence would have been large scale compulsory redundancies and industrial unrest both of which would have had damaging consequences for the employer and community.” UNISON Regional Officer.


Q 12. Have you experienced specific difficulties when trying to determine what constitutes an establishment for the purposes of collective redundancy consultation?  If yes, please describe them
	Yes
	[ X    
	]
	No
	[
	]


If yes please describe

	With the fragmentation of public services and the growing use of agency workers, temporary contracts, casual and home working defining establishments has become harder.
Also, a restructuring exercise inside a large public service organisation may result in a small number of actual redundancies but effect the terms and conditions of contract of nearly every employee.

An example of the establishment issue, there are a growing number of Academy Schools chains (usually set up as charitable trusts) in England with schools in variety of locations and where sometimes the national organisation is the employer and sometimes the local school governing body is the employer (though their entire funding comes through a national contract between the chain and the Department of Education). Academy chains vary how they respond to this, with some responsible employers like Oasis Community Learning promising at least 90 days regardless of numbers involved.
With large national employers like Vertex and Mencap we have had issues over establishment definition.
When a national organisation has many small offices across the whole country it becomes physically very difficult to organise an effective consultation in less than 90 days.  Many national charities are interested in a whole series of alternatives suggested by staff in different areas and offices of the country and our experience shows that at least 90 days is necessary to consider these alternatives faithfully as they are extremely varied and reflect dozens of different local circumstances.
By contrast we have experienced employers who seek to reduce consultation periods by the spread of their operating units. The issue of what determines an establishment is complex and presents practical difficulties and although guidance was given by the European Court of Justice in Athinaiki Chartopoii AE –v- Panagoitidis [2007] IRLR, 284, more guidance on this issue would be useful to introduce more certainty and less scope for manipulation by employers. There is concern that employers are using the establishment provisions to artificially divide employees into an ‘establishment’ with a view to circumventing Section 188. The ECJ recognised this in Rockfon AS –v- Specialarbjderforbunt I Denmark [1996] IRLR. Rockfon was cited in MSF –v-Refuge Assurance plc [2002] ICR 1365, [2002] IRLR 324, [2002] All ER (D) 209 (Feb), EAT, but this decision itself continues to present a significant obstacle in private sector cases.

Further guidance on the whole issue would be useful.


Q 13. BIS is aware that there are some issues around the interaction of fixed term contracts with collective redundancy consultation law.  What problems do fixed term contracts create?  What do you consider to be a potential solution?
	The law is clear on this issue however, some employers do seem to get confused on this issue – particularly when they feel it may minimise their obligations to consult.
Under the Fixed Term Employee Regulations (prevention of less favourable treatment) regulations 2002, staff on fixed term contracts must be treated no less favourably than permanent members of staff.  

They are part of the establishment count.

If they are dismissed they are considered as made redundant and suitable alternative employment sought just as with permanent employees.

Some guidance making this clear to employers is desirable.



Q 14. What factors do you consider could determine what constitutes an ‘establishment’?

	The case law in this area is reasonably settled and understood.
What UNISON would seek from any possible clarification of ‘establishment’ would be obviously not to weaken the definition but also not to allow loopholes for creative company accounting.

There is a strong presumption in favour of a “geographical” test for determining what constitutes an “establishment”, but in certain instances this can be problematic. Examples include a mobile workforce, employees working from home and an employer carrying on business from a number of sites which may be geographically close, but are nevertheless distinct. One of the problems encountered is the manipulation of the law through the use, by employers, of artificial devices to circumvent the legal requirement imposed by Section 188. This involves such methods as sub-dividing a company into a number of smaller companies, so that the legal entity in question then falls, technically, outside the definition. A mechanism in place to prevent this is desirable. A revised or more qualified definition, for example, covering the actual, rather than artificial, control of the business in question might be one basis for a solution. 

A lack of clear case law or statutory guidance on this question compounds the difficulty of identifying establishments in cases which are not straightforward to begin with.

For example, in a local authority in the east of England a dozen care homes were transferred to a new care company owned by a private equity firm.  To obtain tax advantages and to disguise ownership each care home was set up as an independent company with ownership concealed in off-shore tax havens. Despite being on paper separate companies the management of each followed identical procedures and made similar budgeting decisions.

Again, in Academy school chains with centrally controlled funding decisions we would consider them one establishment.
It may be that using a broader and clearer definition of an ‘undertaking’ rather than ‘establishment’ assists.

Finally, UNISON believes that consultation should take place in establishments with less than 20 employees at risk.


Q 15. What are the advantages or disadvantages of the current 90 day minimum consultation period work, in your experience (a) for employers (b) for employees?    In particular, what is the relevance of employees’ statutory or contractual notice periods?

	Benefits for employers: alternative options for service provision, and – in cases where cost are the driver – opportunities for cost savings and indeed revenue generation can be identified and explored; such possibilities take time to research and to put together as proposals. Without the time to work with recognised unions, employees and staff – and often with service users – important opportunities may well be missed. 90 days also allows for service changes/closures to be managed effectively with statutory provision for example not being subject to sudden termination or unmanaged problems. Remaining employees are not so demoralised if they feel the process has been meaningful and robust.

Benefits for staff and unions: with additional time issues with the paperwork provided can be identified, costs and finances understood (there are often several rounds of questions to be asked, and further information needed to understand exactly what proposals entail), and opportunities for service redesign, alternative provision, the mitigation of job losses, and the opportunity for staff to benefit from careers support, retraining and to seek redeployment are all maximised.  Remaining employees feel part of the process and not so demoralised by the changes if they feel they have had the opportunity to participate in meaningful consultation.

Benefits for wider economy:  apart from direct cost savings that can result from broadening the ideas base and allowing sufficient time for meaningful financial solutions to be proposed, employees will often be in a far better position to apply for other jobs and to seek and avail themselves of skills renewal or development opportunities while still in employment and being supported through a proper managed process. If this timescale is reduced far more employees will find themselves unemployed without resources and support in seeking alternative work. This is surely particularly crucial in the current economic climate with high and mass unemployment.

Many of the organisations in which we have members are spread across large parts of the country, with many small workplaces. inadequate consultation time would mean that it would be very difficult to engage people in that collective process – these are public service workers working with vulnerable people, who find it hard to take the time to engage in such consultation processes, due to their commitment to their jobs, the lack of cover, travel distances and times, etc. In many employers in the voluntary sector, we find that even 90 days leaves many members unable to participate fully.
In addition to the comments above, it is important to recognise the wider research available on the issue of the benefits of well resourced, meaningful consultation in restructuring organisations.

In a paper called “Restructuring made me sick  - or how I learned to support middle managers and value survivors”  (by Dr Greg Thomson 2011) Thomson puts forward strong evidence that the detriment to workers health caused by restructuring may help explain why restructuring often fails to achieve its objectives. One author
 found that although 90% of restructuring interventions examined aimed at cost reduction only 50 % were successful in achieving it. Another analysis
 found that while 75% of enterprises try to increase productivity through restructuring, only 22% succeed.  Management tend to underestimate the importance of people in bringing about change
. Restructuring affects the health of both ‘victims’, those who lose their jobs, and the ‘survivors’, those who remain with the employer after the restructuring
. If survivors suffer poor health, this is likely to impact directly on the performance of the organisation through increased absence, and it may well also damage motivation and commitment. Paradoxically it would seem that the unintended consequences for workers health of the process of restructuring could be undermining the very improvements that organisations expect the change in structure to deliver.
The 90 day consultation period enables a proper managed process that mitigates against the worst impacts of restructuring and makes the chances of a successful transition more likely to be genuinely beneficial to the organisation and the remaining staff whilst also supporting staff that may still have to be made redundant at the end of the process.
Trust and Staff Engagement is essential to successful change management

Essentially the research shows that there are three basic principles, which should be applied to every stage of restructuring. The employer has a responsibility to ensure that there is:

· Transparency,

· Fairness, and 

· Support for workers.

Put simply, if these principles are applied consistently throughout the whole restructuring process then this will increase the trust the worker has in their employer during the restructuring. Trust is fundamental to the employees’ ability to cope.  Many of our best employers have adopted above 90 day consultation periods so they can achieve the best outcomes for all during the change process.


Q 16. What are the costs to business of the 90 day minimum time period over and above a 30 day period?  What generates these costs?

	Please see our answer to Q 15 where we outline research concluding that allowing full and proper time for consultation mitigates many unforeseen costs attached to poorly managed restructurings that often result in lost income through low morale and ill health amongst remaining employees. 



Q 17. If there were a statutory provision for employers and employee representatives to shorten the 90 day minimum time period by voluntary agreement, would this be used?  

	For the reasons outlined in our introduction and in Question 15 we would strongly oppose such an agreement as not in the best interests of the employer or the employees.
Possibly, where, in practice, there has been early engagement with unions and consultation at the stage where employers are contemplating possible redundancies prior to actual formal proposals being put forward, it may be argued that a voluntary agreement might be reasonable.  However not all employees might accept a majority decision in this area and so it would be best to stick with 90 days minimum period.

In particular, non-union employee representatives may be more susceptible to pressure from management to spend up processes which are not in the employees or organisations best interests. Non-union representatives also do not have the reach across an organisation or established way of collecting views and reconciling differing opinions democratically. Unions are good at this. In a few instances employers have encouraged parallel consultation arrangements between unions and specially elected staff representatives and this naturally caused confusion and was counterproductive for the organisation.




Q 18. What would be the advantages or disadvantages of being able to shorten the period in this way?

	The disadvantages are that it may leave the door open to less than 90 days consultation from the first discussions of potential redundancy which, for all the reasons mentioned in our introduction and in Question 15 we would not support.



Q 19. What would be the advantages or disadvantages (a) for the employer and (b) for the employee of reducing the minimum time periods when 100 or more redundancies are proposed to 60, 45 or 30 days?

	(a) There may be economic advantages for the employer in being able to expedite the process, but there is a risk of poor decisions, increased pressure on all those involved, with resulting health implications and damage to workplace relations. The greater the reduction the greater the risk is likely to be. Any alleged economic advantage to the employer must be balanced against the impact on the workforce.

(b) A possible advantage for the employee is that the whole process is concluded more swiftly, bringing certainty as opposed to the stress and insecurity of the unknown. This so called “advantage” is in most cases, however, outweighed by the numerous disadvantages inevitably consequent upon a reduction, the more so the greater this reduction is. 

Such disadvantages include the stress and possible health consequences of the inevitable pressure brought to bear on the employee by a reduced time period. Such pressure might also facilitate the effective imposition of inferior terms and conditions through dismissal and re-engagement. 

Other disadvantages include:- 

The negative effect on income and on workplace relations; the reduction of time in which to find alternative employment within the same organisation or externally and a likely greater period of time claiming state benefits; a dilution or complete extinction of the employees’ and trade union influence on the redundancy process with a corresponding effect on the feasibility and/or implementation of alternatives to redundancy.

A reduction in the time period during business insolvency cases would reduce opportunities for TUPE transfer to potential new buyers of the business.

See also our introduction and  the answer to Question 15.




Q 20. How critical is the length of the statutory minimum time periods in instances of high-impact redundancies?  Why?

	“High Impact” redundancies is a new term and perhaps misleading as any redundancy situation involving over 100 staff must be presumed to be fairly severe so as to meet the 90 day consultation requirement.   The arguments we put forward in our introduction and Question 15 remain the same.
However, we have good examples where the statutory 90 days has been exceeded by voluntary agreement in some areas to good effect. 
The consultation paper defines "high impact redundancies” as cases where the impact of redundancies is likely to be severe, either because of the large number of redundancies being proposed, or because of a limited supply of alternative job opportunities. It recognises that in such cases, longer consultation periods will generally be beneficial - both in terms of giving maximum time to explore all reasonable ways of minimising the numbers of redundancies, and in giving opportunity for those leaving to find alternative employment (saving the cost of unemployment benefits).
Maybe consultation periods could be shortened in circumstances where, irrespective of being an instance of "high impact", the redundancies are inevitable (e.g. because of impending business insolvency).  However, to effectively bring forward terminations in such circumstances would reduce opportunities for TUPE transfers to any potential Buyer.
 


Q 21. What would be the advantages or disadvantages of increasing the threshold for the number of redundancies proposed for the 90 day notification period (i.e. increasing it to a number above 100 redundancies)?  What should the threshold be?

	We do not see the advantages for the employer, employee or the UK economy of increasing the threshold for the 90 day notification.  100 employees potentially made redundant is always a major restructuring and best practice can only be achieved in mitigating the effects of such a major proposal by using the full 90 day period.  See our comments on this in our introduction and Question 15.

The greater the number of redundancies, the greater the impact both in terms of individuals and the wider community. Any possible economic advantage to the employer would be far outweighed by the disadvantages outlined in response to question 19 above, which would be consequentially extended to a greater number of employees


Q 22. What would be the advantages or disadvantages of a graduated threshold with different time periods applying for different numbers of redundancies?
	Unless the proposal is to have a longer period suggested for an increased threshold number (e.g. 140 days for redundancies over 250) our arguments remain clear on the benefits of at least 90 days for redundancies over 100.
In theory a graduated threshold might be considered to have advantages for both employers and employees and on the face of it may appear to be, or may indeed be, fairer. Any change could only be implemented, however, following extensive research, consultation and consideration. In practice this would still be somewhat arbitrary and impossible to tailor to individual businesses so as to account for variations in different sectors and regions. Such a structure might also introduce unnecessary and cumbersome complications.



23. The Government is also calling for evidence on the Transfer of Undertakings (Protection of Employment) Regulations.  Please identify any issues that you have in terms of how the TUPE Regulations and the rules on collective redundancy consultation fit together.

	It may be that an organisation receiving employees as part of the staff transfer intends shortly afterwards to make redundancies for reasons not connected to the TUPE transfer (an Economic Technical Organisation (ETO) reason).
Whilst we believe that the receiving organisation should consult with staff and unions before they arrive as a matter of good practise, we do not believe that consultations on TUPE and redundancies should be combined in any way. They are on separate issues and redundancy consultations should only start at the appropriate time for employees and allow time for the consideration of alternative options to minimise job losses.  TUPE consultations can also be extremely stressful for staff if conducted in a rush to the legal minimum by employers.
As it stands in Regulation 13(6) of the TUPE Regulations, the duty to inform and consult appropriate representatives on “measures” is restricted to consultation by the employer taking those measures. In many cases, the transferor envisages no measures being taken in connection with the TUPE transfer, but the transferee does (e.g. redundancies, organisational change etc). This is a big lacuna in TUPE. The one person that unions really need to talk to is the transferee, who is under no obligation to speak to them. Whilst some transferors apply best practice and ask the transferee to join them in meetings with the appropriate representatives, the UK should follow the French practice and make it mandatory - because, where collective bargaining arrangements are due to transfer (or for collective redundancies) there will have to be negotiation/consultation in any event after the transfer.  All interested parties win by this clarification in the law.  Best practice guidance could also be issued on information and consultation obligations.  




Q 24. What special considerations relating to collective redundancy consultations arise from insolvencies and administrations?

	Insolvency situations usually arise in one of two ways:- either a single unforeseen event or incident with a rapid and often devastating effect or a more gradual decline in the business.
It is unclear whether all cases of insolvency, including the first scenario above, are covered by the “special circumstances” defence set out in the current legislation.  Further guidance would be useful.

It is recognised that sometimes consultation on matters relating to possible insolvency will make insolvency more inevitable through diminished confidence.  Strict guidance on confidentiality issue should be issued in such cases. 


Do you have any other comments that might aid the consultation process as a whole? 

	Please see our Introduction.


Thank you for your views on this consultation.

Thank you for taking the time to let us have your views. We do not intend to acknowledge receipt of individual responses unless you tick the box below. 

Please acknowledge this reply : Yes
At BIS we carry out our research on many different topics and consultations. As your views are valuable to us, would it be okay if we were to contact you again from time to time either for research or to send through consultation documents? Yes

�  � HYPERLINK "http://www.bailii.org/ew/cases/EWCA/Civ/2006/825.html" �http://www.bailii.org/ew/cases/EWCA/Civ/2006/825.html� 
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