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The closing date for this consultation is: 31 January 2012
Name: Sampson Low (Policy Officer) & Shantha David (Legal Officer)


Organisation (if applicable): UNISON – the public service union


Address: UNISON Centre, 130 Euston Road, London, NW1 2AY
Please state if you are responding as an individual or representing the views of an organisation, by selecting the appropriate group. If responding on behalf of a company or an organisation, please make it clear who the organisation represents and, where applicable, how the views of the members were assembled. Please tick the boxes below that best describes you as a respondent to this consultation:


	
	Business representative organisation/trade body

	
	Central government

	
	Charity or social enterprise

	
	Individual

	
	Large business ( over 250 staff)

	
	Legal representative

	
	Local government 

	
	Medium business (50 to 250 staff)

	
	Micro business (up to 9 staff)

	
	Small business (10 to 49 staff)

	X
	Trade union or staff association

	
	Other (please describe):


Introduction

UNISON is the UK's largest public service trade union with 1.3 million members. Our members are people working in the public services, for private contractors providing public services and in the essential utilities. They include frontline staff and managers working full or part time in local authorities, the NHS, the police service, colleges and schools, the electricity, gas and water industries, transport and the voluntary sector.

UNISON has enormous experience of the Transfer of Undertakings (Protection of Employment) (TUPE) regulations 2006 (and its predecessors) in small and large employers in the public, private and voluntary sectors and have been involved in thousands of staff transfers over the years.
TUPE strengthens the rights of staff involved in transfers, providing them with continuity of employment and the same terms and conditions as they had prior to the transfer.  The Regulations also protect the accrued pension rights of transferred staff; protect against unfair dismissal and stipulate that trade union recognition and collective agreements in force at the time of the transfer must be maintained.
We believe the TUPE regulations are essential and that, if anything, need to be strengthened to provide greater certainty for workers and employers in all sectors and a more level playing field for public contracting.  The current regulations achieve the stated intention of the EU directive to give workers a valuable degree of certainty and protection at the point of transfer. Before the directive workers often faced immediate pay and conditions cuts on day one of the transfer.
Government proposals

The Government have received representations from some businesses that the TUPE regulations may be complex and restrictive and in need of both simplification and cutting back. A position UNISON rejects.  The Government do acknowledge they are operating in the context of the EU Acquired Rights Directive as the basis for TUPE and that their scope for change is therefore limited.
 The Department for Business have first issued this call for evidence before coming up with any proposals.

Background
For UNISON the TUPE regulations must be seen in the context of several decades of increasing privatisation of public services through one-off transfers (e.g. large scale voluntary transfers of council housing stock or the privatisation of utilities) and more commonly through contracting out. The UK Government in the 1980s did not initially accept that TUPE applied to public contracting (transferred staff took a day one reduction on pay and conditions), and only in the 1990s under union and legal pressure was it applied.

Since this point most of the contracted services will have been several generations of re-tenders, business merger or takeover. Staff providing public services have therefore often been through several TUPE transfers in their careers. What our experience of this process shows us, is that employers like to bring new starters on these contracts on successively lower levels of pay and conditions to maximise profits and this creates workforces doing exactly the same job but with many different tiers of pay and conditions. The management complexity of these issues is often self created and not to do with TUPE.  It was to tackle these problems that the last Government introduced various workforce codes in procurement to prevent unfair treatment (sometimes referred to as the Two Tier Workforce problem). These have been recently repealed by the present Government.
The Acquired Rights Directive does not apply to certain transfers of functions and staff of pure public administration between some public bodies. It also does not apply to crown servants.  This, over the years, caused much anxiety for public sector staff, industrial disputes and intense litigation over whether TUPE applied or not in various re-organisations. It had tendency to delay the action of government business and policy. As such the Cabinet Office Code on Staff transfers (2000) was bought in and this has been very successful in protecting staff and making government business more efficient. The code asks public bodies to act as though TUPE applies in staff transfers. The 2006 update to TUPE on service provision changes also helped clarify where TUPE applied in outsourcing thereby ending much continued litigation between unions and employers and gave clarity to contractors too. Often before that point Commissioners would say that their legal advice was that TUPE did or did not apply to the tender but that it was only advice and that each bidder should also take their own legal advice on the matter and assess the risks.
TUPE also does not include pensions and this is a major area of concern over many years for workers in all sectors. Pension provision is of vital importance to workers. In our experience reducing pension provision for new starters on public contracts is often the biggest contribution to a contractor’s profit margin not organisational innovation or service quality improvements. It will end up with more citizens on means tested state pension benefits in future.  The Pensions Act 2004 did legislate that a minimum pension has to be offered by the new employer in a staff transfer but not a mirror image one. This has proved a major source of anxiety for staff.  Again that is why the Government added Fair Deal for Pensions (Treasury, 2004) to the Cabinet Office Code on Staff Transfers to enhance to ensure that public sector staff received a “broadly comparable” pension and past service would be honoured if they were transferred to other parts of the public  sector or to the private or voluntary sector. The Local Government Pension Scheme since 1999 had allowed admitted body status to contractors for their staff to preserve pension membership and continuity. The NHS has a similar option and this has worked well too.
Therefore, UNISON believes that TUPE is working reasonably well and should be extended to include pensions, crown employees and public administration so as to give uniform protection to all workers and certainty to all employers. If TUPE were weakened then there would be more disputes.  
Furthermore, many of the issues contractors complain about could be solved if the government were to adopt a fair wages resolution (based on International Labour Organisation (ILO) Convention 94) in public contracting to set wage levels based on the relevant collective agreement at the tender stage for all staff for the lifetime of the contract. This would provide a level playing field with contractors bidding on service quality and not on cutting the pay and conditions of often already low paid staff. Many voluntary sector organisations have said they would welcome this approach, e.g. Social Enterprise UK, and in particularly small organisations, as it provides an established and tested pay and conditions framework for them and lets them concentrate on service delivery.
Summary

More detailed possible improvements to TUPE are set out in answer to the consultation questions below.

In short though, UNISON believes that if ill defined changes are introduced in future, in the name of assisting businesses and organisations, then they risk being counter-productive as employers will face uncertainty and increased costs taking legal and human resources advice (as case law in UK and EU develops). This could complicate procurement exercises and re-organisations in public and private sectors and lead to changes being held up and consultations either re-started to be done correctly or started for the first time because TUPE applies where it was thought not to.
Secondly, as well as perversely increasing the administrative costs, it could also lead to more friction and disputes with either individual staff or trade unions. This could lead to delays to business plans, poor industrial relations, staff grievances, Employment Tribunal and even judicial reviews. All would increase business and organisational cost in terms of both finance and staff resources. Finally, lack of clarity in TUPE in procurement could lead to more commercial disputes between businesses and also challenges to public authorities that they have breached the EU procurement directive and not run fair and open tenders if bidders have different understandings of the potential TUPE obligations and liabilities involved. The general decline in litigation post the 2006 revision of the TUPE regulations supports this.
Call for evidence: Effectiveness of Current TUPE regulations
Clarity and Transparency of 2006 Regulations Overall

Question 1: Have the 2006 amendments provided greater clarity and transparency on application of TUPE rules?

	
	
	
	
	
	

	Yes. The TUPE Regulations 2006 have created more certainty as to when TUPE applies.  

However, There are still grey areas about ‘fractional’ transfers and where a service is split and spread to many different providers, and we believe TUPE should apply in such cases. 

UNISON notes with some concern case law such as  Metropolitan Resources v Churchill Dulwich [2009] IRLR 700 EAT and Enterprise Managed Services Ltd v Connect-Up UKEAT/0462/10 under Regulation 3(1)(b) . In the Enterprise case, it was decided that for a service provision change to apply, the services to be undertaken by the transferee had to be “fundamentally or essentially the same”. The Regulations could be amended to make such TUPE avoidance unlawful.
The examples below show that where unions are involved, and TUPE applies, that it allows for an easy transition from the transferor to the transferee. 

Case Study 1: In April 2010 staff from the Nottingham NHS PCT transferred into Notts Healthcare NHS Trust as both sides agreed with the staff unions that TUPE would apply. This was a positive experience because both employers and their respective unions locally co-operated well in advance of transfer.

Case Study 2: In two cases in Leeds and Sheffield Councils we had staff who were part of a service split in many ways: none of the new providers accepted responsibility for employing these staff or paying the redundancy bill. These employees were left in limbo as it was alleged TUPE did not apply. An Employment Tribunal case was won in Leeds and in Sheffield the Council eventually agreed to redeploy staff.

Case Study 3: In a city in the South West in 2011 a home care service was fragmented to many different providers. The staff wanted to transfer their jobs and continue to work in social care, but were prevented from doing so as TUPE did not apply. They had to either take retirement, were made redundant or were offered redeployment in the Council on worse terms and conditions.
Case Study 4: An example of TUPE good practice in the South East of England was a transfer of Sheltered Housing Wardens from Council to Housing Association where a third party was the client (County Council Supporting People). The UNISON branch was involved at all stages, including meetings with client, district council as employer, interviews with short-listed bidders, leading to admitted body status for Local Government Pension Scheme, guarantee of transferred terms and conditions for the lifetime of contract and continuation of union representation arrangements. Housing Association managers expressed their appreciation of UNISON branch involvement in smooth transfer of staff through providing support and confidence building, as well as helping to identify collective agreements where the Council had either lost their written records of them and/or failed to explain them in sufficient detail when providing TUPE information to new employer.




Question 2: Do the 2006 Regulations provide enough transparency around employment rights and obligations being transferred to ensure a smooth transition? If not, how could this be improved?
	
	
	
	
	
	

	In the main, the answer is Yes.  However, it would assist employers and employees if there was more time for the parties to exchange information. More time would allow for more meaningful consultation between employees and the transferor, especially in relation to any measures proposed by the transferee. UNISON would recommend any amendment that would allow employees to be better informed of their new employer and any changes in relation to their employment proposed by the transferee (i.e. through ‘measures’). 
Section 13(6) of the Regulations requires:

“an employer of an affected employee who envisages that he will take measures in relation to an affected employee, in connection with the relevant transfer, shall consult appropriate representatives of that employee with a view to seeking their agreement on the intended measures.”  
The purpose of the Regulations, at this point at least, is about avoiding dispute, and if the process is carried out in this manner it effectively achieves that objective. Involving unions at an early stage allows for such a smooth transition: this is partly because the union is likely to have a good relationship with the transferor and this can be of benefit to the transferor and the transferee. Dismissal claims and issues of inequality are more likely to arise in the absence of consultation than they are with effective dialogue in place.

The obligations under Section 13 of the 2006 Regulations obligations can work well to ensure a smooth transition; however UNISON has on occasion taken Employment Tribunal cases against employers, e.g. Rutland Council and G4S PLC, where it was alleged that they did not inform and consult with staff and UNISON in accordance with this section. Such is the value of consultation to staff and organisations that it will always be a priority to negotiate for improved consultation and to take legal action only where necessary.
Union involvement and consultation is also important when a contract is being retendered by a commissioner and a new organisation may win it. For at least public sector commissioning, the contract should specify that the existing contractor should provide early liability information to inform the tender document, rather than the current statutory obligations which arises 14 days before the transfer date.

Case Study 1: UNISON members who have transferred to MENCAP charity have been written to on day one of their new employment de-recognising UNISON.
Case Study 2: The transfer of the refuse service in Chesterfield Borough Council worked well through union consultation. A number of employees had various disabilities and the union and the Council had put in place Risk Assessment to allow them to continue working – TUPE plus the then Disability Discrimination Act meant the Risk Assessments transferred with the employees and the new employer had to implement them.
Case Study 3: A number of women workers at Leicestershire Healthcare Trust used TUPE to assist them keep particular family friendly shift patterns after their transfer to Future Care Homes and avoid having to work a proposed difficult shift pattern on arrival.
Case Study 4: In the summer 2011 the TUPE consultation regulations assisted staff involved in the reconfiguration of advice services at Sheffield Primary Care Trust (NHS Sheffield).  A service was going to be provided solely by Doncaster PCT (on behalf of both Doncaster and Sheffield) and this involved the relocation of about 30 or so staff.

TUPE helped the staff (mainly women who had child care responsibilities) to negotiate to maintain their existing working patterns or, in some cases, to allow NHS Sheffield to consider not transferring those staff who could not relocate to Doncaster for similar reasons.

The space afforded by the TUPE consultations helped both organisations to address these issues on a one to one basis and come up with solutions which were discussed and subsequently agreed in the majority of cases.  Without this time period a lot of women would have been put under pressure to accept working patterns which they could not really do without severe disruption to family life and the extra costs of childcare etc, or at worst, not be able to take up a job with the new employer at all.

Case Study 5: The TUPE consultation period has been used on two occasions to persuade Glasgow City Council to think again about the proposed changes to service delivery and not to transfer staff to private contractors. Firstly to keep the building direct labour force and not transfer to Connaught PLC and secondly not to transfer services to Asylum seekers to YPeople. In 2011 Edinburgh Council changed their mind about some outsourcing proposals during the consultation period after re-assessing the business case.
Case Study 6: In 2011 South West UNISON encountered difficulties with a proposed transfer from several NHS PCT organisations to NHS Shared Business Services (SBS). Consultation meetings were announced at 5pm for 9am the next day when many local union representatives were unavailable. The consultation period was the legal minimum and felt to be inadequate by staff who had complex issues to digest. UNISON challenged the employers on this.
Case Study 7: A recent example of bad practice from the South East of England in the transfer of outsourced buildings cleaning contract to a new contractor. The Council did not involve the UNISON branch and the existing contractor failed to provide new contractor with sufficient information about transferring staff, hours of work etc. As the new contract was for less cleaning hours than previously, there were resultant redundancy situations which may lead to litigation on behalf of the staff concerned, which could probably have been avoided with appropriate consultation.




Question 3: Do employers and commissioners generally comply with the transparency obligations under the 2006 Regulations? If not, are there particular problems around timing and/or accuracy of the information they provide; and are problems particularly noticeable in respect to transfers from the public or private sector?
	
	
	
	
	
	

	Yes and No.

Generally speaking the public sector is good at complying with obligations to disclose information about employee contracts of employment, pay rates, conditions of service and pensions and to consult unions.  That is because they are tend to be larger employers with more professional HR resources, trade union involvement and the result of written collective agreements that apply to all staff. It is accepted by public sector employers that TUPE transfers are smoother when there is union involvement; as there are established practices and procedures for dealing with TUPE.
However, some of the case studies in earlier questions reveal that public sector employers can still rush consultation and provide inadequate information to staff.




Service Provision Changes

Question 4:  Does inclusion of service provision changes within the 2006 Regulations provide benefits in terms of increased transparency and reduced burdens on business? If yes what are these benefits? If no, what additional burdens have resulted from their inclusion?

	
	
	
	
	
	

	Yes. UNISON welcomes the fact that TUPE applies where employees are outsourced or where there is a change of contractor; thereby protecting employees’ terms and conditions. This is particularly welcome in respect of contractors that try to avoid liability for employees by re-locating staff several miles away from their current location or making staff redundant. Such contractors would be liable for breaching TUPE in this way.

Prior to the introduction of the service provision change, contractors who had accepted that TUPE applied found that where they lost the business on a re-tendering, the new contractor did not accept the application of TUPE. The changes to the 2006 Regulations have allowed for greater certainty and fairness. 
Case Study 1: Maintaining the existing regulations is important but not a guarantee of clarity. UNISON members in the voluntary sector are currently reporting that there is growing confusion about the Department for Work and Pensions Work Programme and welfare to work contracts as decisions on TUPE applying or not are being made locally contract by contract, with the result that all bidders and unions are taking extra legal advice to check the situation


Question 5: Have the 2006 amendments led to less need to take legal advice prior to tendering or bidding for contracts? 

	
	
	
	
	
	

	Yes. It is our opinion that the 2006 changes have led to Comissioners and bidders needing to take less legal advice.



Question 6: Have the 2006 amendments led to fewer tribunals resulting from service transfers?
	
	
	
	
	
	

	Yes and No. We do not have statistics to answer this question either way. However, it might be suggested that UNISON is aware that the public sector has sought to outsource more of its services, and this may have resulted in more litigation. However, this would have more to do with the increase in outsourcing and have less to do with the 2006 amendments. 




Question 7: Is the inclusion of service provision changes in principle helpful, but there are alternative models for their inclusion that would lead to improvements? What might these look like?

	
	
	
	
	
	

	Yes, the service provision changes are helpful. UNISON would caution against alternative models that watered down the effects of TUPE and the ARD.


Question 8: Should professional services be included in the definition of service provision and be covered by the Regulations?

	
	
	
	
	
	

	Yes. UNISON sees no reason to exclude professional services from the effects of TUPE. Any attempt to do so would lead to further litigation on how professional services are defined. 


Question 9: Would the exclusion or professional services lead to uncertainty over whether TUPE did or did not apply, requiring businesses to seek further legal advice?

	
	
	
	
	
	

	Yes, See Question 8 above.


Harmonisation of Terms and Conditions

Question 10: Is lack of provision for post-transfer harmonisation a significant burden? How might the Regulations be adjusted to enable this whilst remaining in line with the Directive?

	
	
	
	
	
	

	No. The purpose of the Acquired Rights Directive and TUPE is that terms and conditions, including pay are protected and preserved for transferring staff.  

Case law has sought to strike a balance between the principles that a transferee should have the right to effect changes to the employment relationship while also protecting the interests of employees from a deterioration of their position as a result of the transfer. 

The case of Foreningen af Arbejdsledere i Danmark v Daddy’s Dance Hall A/S [1989] 2 C.M.L.R. 517 ECJ, is clear that employees cannot waive rights conferred on them by the Directive, or have their rights restricted even with their consent. A transferee is not able to seek to harmonise terms and conditions post transfer (Martin v South Bank University, C-4/01 [2004]) where the reason for the change as a result of the transfer, or a reason connected with the transfer. 

The second limb of Daddy’s Dance Hall states that ‘the Directive does not preclude an agreement with the new employer to alter the employment relationship, in so far as an alteration is permitted by the applicable national law in cases other than the transfer of undertakings’ (added emphasis). In Boor v Ministre de la Fonction Publique et de la Reforme Administrative C-425/02 [2004] E.C.R. I-10823 ECJ, a variation to the employee’s contract was permitted in order to comply with national rules, even though the change was linked to the transfer. Similarly variations to contract post transfer may be made to equalise pay; so that for example, a male employee is brought into the same employment as a lower paid female employee on work of equal value.  The case law is consistent with ARD and any variations to contract do not override TUPE except where it is contrary to national law.
There is a risk that any amendment to the Regulations would result in employees’ terms and conditions being watered down post transfer. UNISON’s view is that transferees have done their due diligence and know that they have to meet the costs of the TUPE transferred staff.  Employees may also feel compelled to accept any changes proposed by their new employers; and harmonisation in almost every case UNISON has dealt with means harmonising down to the transferee’s terms and conditions. 


Question 11: Would it be helpful to have a provision limiting the future observance of terms and conditions derived from collective agreements?

	
	
	
	
	
	

	No. The law in this area will be clarified once the Court of Justice of the European Union makes its determination in the case of Alemo-Heron & Ors v Parkwood , following the referral in this case by the Supreme Court. 
This case considers if the ‘static’ approach, that is, freezing terms and conditions at the point of transfer would create certainty for transferees.  The Appellants argue that the ‘dynamic’ approach protects their contractual rights and is the whole point of the TUPE Regulations.
In Alemo-Heron the Appellant argued on behalf of its members that where it is a term of the employee's contract of employment that s/he will be entitled to the terms of collective agreements (for example, the NJC agreement for Local Government) agreed from time to time, that individual contractual right under national law is preserved by Regulation 5 (now 4) of the TUPE Regulations 2006 and enforceable against the transferee. 

This position is well established in UK law and, but for the decision in Werhof v. Freeway Traffic Systems GmbH [2005] ECR 1-2397, would be uncontroversial. It is the position of the Employment Appeals Tribunal (see e.g. Whent & Others v. T Cartledge Limited [1997] IRLR 153) and has also been endorsed by the Court of Appeal in Alemo Heron.  Here, Lord Justice Rimer said that he would have regarded this argument as "unanswerable" on the basis of the ordinary language of the domestic legislation. It has also been endorsed by the UK Supreme Court in Alemo-Heron.

There will then be no requirement to limit the future observance of terms and conditions derived from collective agreements, if the Appellants are successful in Alemo Heron, as the dynamic interpretation would apply. If the Appellants are unsuccessful, the decision in Werhof will apply, and once again no amendment of the Regulations would be required as the ‘static’ interpretation would apply.  

A provision limiting the future observance of terms and conditions derived from collective agreements would seek to undermine regulation 5 of TUPE and the ARD. 


Question 12: Would it be helpful to agree with employees a renegotiation of their contract provided that overall the resulting contract was no less favourable than at the point of transfer?

	
	
	
	
	
	

	No.  A transferee with the ability to renegotiate a TUPE transferred contract would need to have 
robust checks and balances in place to ensure employees were not “bullied” into compliance. There would need to be a protection that any changes had to be agreed collectively and must not be open to imposition by the employer.

There would also be uncertainty over what terms are to be included in such an assessment and the applicable terms would have to be defined. 

Should the government legislate for such a scheme then it can only be on the basis of mutually agreed collective terms and conditions. One option could be for employees to be given a specified period in which to renounce any changes (e.g. 6 months), and an employers should be required to provide employees with an explanation of how the change to their terms and conditions would affect them.  




Insolvency and Liabilities

Question 13: Should more be done to clarify the application of TUPE in insolvency situations? If so, would this require changes to the legislation, for example, by setting out which insolvency procedures fall under which provisions, or would more detailed guidance than currently provided be sufficient? 

	
	
	
	
	
	

	No. The decision of the Court of Appeal in Key2Law (Surrey) Ltd –v- De’Antiquis [2011] EWCA Civ 1567 has clarified the law in this area – i.e. regulation 8(7): exemption from TUPE where insolvency proceedings are instituted with a view to liquidating the assets of the transferor. 


Question 14: Have the 2006 amendments meant that transferees (ie businesses taking over the contract) have a greater awareness of potential liabilities, and has this helped to reduce transaction costs and risks? If not, how could this be improved?

	
	
	
	
	
	

	Yes, UNISON believes that the 2006 amendments to TUPE have given transferees greater awareness of potential liabilities and has reduced risk and cost.


Question 15: Should liability for pre-transfer obligations be transferred entirely to the transferee as is the case currently in the Regulations ie should the business taking on the contract take on all the liabilities of the business or part of the business they are taking over? Or should both parties be jointly liable, as permitted by the Directive.  

	
	
	
	
	
	

	The current system ensures that employees have a remedy where the transferor is insolvent. UNISON would currently lodge claims against the transferor and the transferee where it appears that liability rests with one or both parties. However, where awards are made against a transferor that is insolvent but has assets, there is a risk that it will be harder for the employee to enforce the award.  UNISON would agree to an amendment to the Regulations which saw a tribunal requiring a solvent claimant to pay for an award in full and for the solvent party to seek a reimbursement from the insolvent party with assets. 


Guidance

Question 16: Is the provision on ‘Economic, Technical or Organisational reason entailing changes in the workforce’ sufficiently clear? Would additional guidance be helpful and if so in what form?

	
	
	
	
	
	

	Yes.  TUPE, outlaws not only dismissals or changes to terms and conditions by reason of the transfer itself (e.g. harmonisation), but also for a reason connected with the transfer, unless that reason is an ETO reason.  The provision of an ETO reason protects employees from being dismissed at the whim of the transferee. Additional guidance could clarify when a dismissal is by ‘reason of transfer’ and when it is ‘for a reason connected with the transfer’.
Case Study 1: In 2006 UNISON members in the East Midlands transferring to an FE College from a loss making private training company were able to prevent their proposed dismissal on joining the college by showing that the proposal was linked to the transfer. 


Question 17: Are there other areas of TUPE that would benefit from additional guidance/clarification?

	
	
	
	
	
	

	Yes, although legislative amendment would be preferable to issuing additional guidance in respect of many of the following suggestions. 

In Regulation 13(6), the duty to inform and consult appropriate representatives on “measures” is restricted to consultation by the employer taking those measures. In many cases, the transferor envisages no measures being taken in connection with the TUPE transfer, but the transferee does (e.g. redundancies, organisational change etc). This is a big lacuna in TUPE. The one person that unions really need to talk to is the transferee, who is under no obligation to speak to them. Whilst some transferors apply best practice and ask the transferee to join them in meetings with the appropriate representatives, the UK should follow the French practice and make it mandatory - because, where collective bargaining arrangements are due to transfer (or for collective redundancies) there will have to be negotiation/consultation in any event after the transfer.  All interested parties win by this clarification in the law.  Best practice guidance could also be issued on information and consultation obligations.  


Implementation of TUPE in other EU Member States

Question 18: Do you have experience of the implementation of the Acquired Rights Directive (TUPE) in other EU Member States? If so, are there any problems you have encountered, or conversely are there lessons that the UK could learn, from their implementation of the Directive?

	
	
	
	
	
	

	No


TUPE and other areas of employment law

Question 19: Have you experienced problems from the interaction of TUPE with other areas of employment law?

	
	
	
	
	
	

	No. However, we are aware of employers seeking to change the law to waive a claim for failure to inform and consult under regulation 13 of TUPE by way of a compromise agreement, on the basis that it is possible to waive such claims by conciliation. UNISON cannot see how a claim for failure to inform and consult can be included within individual employee compromise agreements, as the exchange of information and consultation is between the employer and unions or employee representatives.  

UNISON envisages situations where employees could be bullied or coerced into signing compromise agreements to settle claims for failure to inform and consult. We would argue that this would also appear to punish and treat less favourably those employees who belong to trade unions and impinge on an individual employee’s freedom to associate.


Question 20: The Government is also calling for evidence on collective redundancy consultation rules.  Please identify any issues that you have in terms of how the TUPE Regulations and the rules on collective redundancy consultation fit together.

	
	
	
	
	
	

	Regulation 13 of TUPE requires the transferor and transferee to inform the appropriate representatives of employees affected by the transfer. Where an employer proposes to take measures in relation to affected employees, they must consult on those measures with a view to seeking agreement. Each employer is only required to carry out consultation with its own employees on measures which it proposes. This is an apparent lacuna, in that it is rare for the transferor to propose measures in relation to the transferring employees, but measures are often proposed by the transferee. The regulations do not require the transferee, or indeed give the transferee the right, to consult with the transferring employees pre-transfer. Some transferors apply best practice and ask the transferee to join them in meeting with the appropriate representatives pre-transfer, but this is not always the case. UNISON notes that in France it is mandatory for both transferor and transferee to consult with the representatives of the transferring employees. Our view is that the UK should follow the French practice and make it mandatory for the transferee to consult with the appropriate representatives of the transferring employees pre-transfer on any measures proposed (and mandatory for the transferor to allow this). 

Requiring consultation pre-transfer should allow for early engagement between the transferor and its new workforce, which should benefit both transferee and employees. This is important to ensure a smooth transfer to the transferee and to ensure that employees are not demoralised or left uncertain about their new employer (which can in turn affect efficiency and productivity).



Other

Question 21: Do you have particular concerns around the application of TUPE to different managerial levels of employees within the same organisation?  If so, what are these and how would you like to see them addressed, bearing in mind the requirements of the Directive?

	
	
	
	
	
	

	No


Question 22: Have developments in case law since 2006 raised issues that mean the 2006 Regulations would benefit from updating?

	
	
	
	
	
	

	Kimberley Group Housing Ltd v Hanley:  There is currently a lack of clarity in the 2006 Regulations in relation to transfers to multiple service providers, which can cause uncertainty to all parties.  It may therefore be of benefit to more clearly state the Kimberly principle in the 2006 Regulations, perhaps in tandem with the list of factors that the European Court of Justice set out for consideration in this situation in Botzen v Rotterdamsche Droogdok Maatschappij (1985).  

Parkwood Limited v Alemo Herron: This case considers if the ‘static’ approach, that is, freezing terms and conditions at the point of transfer would create certainty for transferees as they would be able to have control over labour costs.  Whereas UNISON argues that the ‘dynamic’ approach protects their members’ contractual rights and is the whole point of the TUPE Regulations.  This case has been referred to the Court of Justice of the European Union.  If it is found that the result contended for by UNISON in Alemo-Heron is mandated by the ARD, it will be found that the UK has gone beyond the strict requirements of the ARD as it was expressly permitted to do. There will then be no requirement to limit the future observance of terms and conditions derived from collective agreements, as the dynamic interpretation would apply. If UNISON is unsuccessful, the decision in Werhof will apply, and once again no amendment of the Regulations would be required as the ‘static’ interpretation would apply.  

Todd v Strain and others: Two significant principles issues from this case: Firstly, it provided clarification on the definition of “measures” in Regulation 13 of the 2006 Regulations.  It confirmed that purely administrative changes (in this instance, a change of pay date) would fall within the definition.  Consequently, there is a duty on employers to inform and consult representatives about such changes.  Secondly, it confirmed that the duty to inform in Regulation 13 is separate and independent from the duty to consult, and employers must ensure they comply with both. We believe that Regulation 13 could usefully be updated to incorporate these principles.

Cable Realisations Ltd v GMB Northern: This case confirmed that employers should take account of any holiday or closure dates affecting their business when assessing the length of time they must allow to fulfil their information and consultation duties.   Regulation 13 could be updated to clarify this.




Question 23:  Are there other areas of the Regulations that would benefit from change/review? Conversely are there areas that it is important to keep?

	
	
	
	
	
	

	Yes.   

Regulations that would benefit from a change:

1. UNISON is of the view that it would be good practice for the transferee to consult with the transferring workforce prior to the transfer and, as a policy decision, this practice could be codified within the Regulation In Regulation 13(6), the duty to inform and consult appropriate representatives on “measures” is restricted to consultation by the employer taking those measures. In many cases, the transferor envisages no measures being taken in connection with the TUPE transfer, but the transferee does (e.g. redundancies, organisational change etc). This is a big lacuna in TUPE. The one person that unions really need to talk to is the transferee, who is under no obligation to speak to them. Whilst some transferors apply best practice and ask the transferee to join them in meetings with the appropriate representatives, the UK should follow the French practice and make it mandatory - because, where collective bargaining arrangements are due to transfer (or for collective redundancies) there will have to be negotiation/consultation in any event after the transfer.  All interested parties win by this clarification in the law.  Best practice guidance could also be issued on information and consultation obligations.

2. UNISON would suggest that the "Retention of Employment" (RoE) secondment model adopted, in particular, in the public sector should, for the sake of certainty, be included within the scope of the Regulations. The staff RoE model was developed in some new NHS hospitals built under the Private Finance Initiative (PFI). It also has been used in major local government contracts, for example that between Liverpool Council and BT PLC.  Under the RoE model, employees opt-out of the transfer of their employment pursuant to Regulation 4(7). Their employment terminates automatically by operation of law on the date of the transfer and they are then immediately re-employed by the (typically public sector) employer on the same terms and conditions of employment and seconded to the (typically private sector) provider.
The decision in Celtec Limited v. Astley and Others [2005] ICR 1409 leaves open the potential for the successful operation of the RoE model via the exercise of the employees’ right to object to employment by the transferee. Where an employee exercises this right, the automatic transfer of employment will not operate, because “the protection that the Directive [or TUPE] is intended to guarantee is redundant where the person concerned decides of his own accord not to continue the employment relationship” (Katsikas v Konstantinidis [1993] IRLR 179). In Celtec, this was referred to by the ECJ as the ‘sole reservation’ to the rule that there can be no ‘contracting out’ of the provisions of the Acquired Rights Directive/TUPE. However, Celtec decided that the employees can only object to transfer if they are given the option of transferring in the first place. Crucially, under the RoE model employees are offered the option of employment with the transferee (i.e. via the TUPE transfer) and object to this, thus terminating their contracts of employment with the transferor (see Regulation 4(8)). However, they are then re-engaged by the transferor under a contract which includes a secondment term which places them under the control of the transferee. UNISON consider that the EAT in Capita Health Solutions v. (1) British Broadcasting Corporation (2) Mrs A McLean [2008] IRLR 595 did not interpret Celtec correctly as it considered, incorrectly, that this case effectively ruled out secondment arrangements.  UNISON would suggest that the RoE secondment model is codified in the Regulations.

3. The application of the Regulations to atypical workers could usefully be clarified.  The definition of “employee” in Regulation 2(1) refers to any individual who works for another whether under a contract of service or apprenticeship or otherwise.  

4. The law on when an employee might object to a transfer pursuant to Regulation 4(7) could be reviewed and, in order to increase certainty, a specific timeframe given so that an employee is permitted to object at any point up to a transfer or within [X] months following the transfer.  




Question 24: Are there any other issues you wish to raise?

	
	
	
	
	
	

	Yes. There is a lack of clarity in the Regulations in respect of their application to employees who are not permanent employees and/or are not permanently assigned to transferring services or undertakings.  For example, fixed term employees whose contract ends on the same day as the transfer, or permanent employees on secondment.
The current Regulations apply to transfer employees "assigned to the organised grouping of resources or employees". However, the Regulations do not clearly define what is meant by "assigned". Whether an employee is assigned is therefore a question of fact, and case law (emanating from the ECJ case of Botzen v Rotterdamsche Droogdok v Maatschappij BV [1986] 2 CMLR 50) suggests that a number of factors, including the percentage of time spent working in the grouping being transferred, need to be taken into account.  The Regulations should include a mechanism where employees that are deemed to be assigned to a group can object to such an inclusion, or seek to be included into such a group as no such right for an employee exists.




Thank you for your views on this consultation.
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