UNISON Briefing October 2008
The Equality Bill

Introduction

On 26 June 2008 Harriet Harman, Minister for Women and Equality, introduced to Parliament the “Framework for a Fairer Future” setting out the Government’s proposals for the Equality Bill which had been a manifesto commitment.  
The purpose of the Bill and the accompanying package of measures is to “strengthen protection, advance equality and de-clutter the law”.  The Bill will:

1. Introduce a new Equality Duty on public bodies;
2. End age discrimination;
3. Require some workforce transparency;
4. Extend the scope of positive action;
5. Strengthen enforcement.
Background
The Green paper of June 2007 had been roundly criticised, including by UNISON, for lacking in ambition and the potential watering down of equality commitments.  UNISON’s priorities have been for:

· Enhanced public sector duties covering all strands;
· The extension of equality obligations to the private and voluntary sectors;
· Comprehensive reform of equal pay legislation including allowing for “representative actions” and “hypothetical comparators”;
· The introduction of mandatory pay audits;
· Specified equality protections in procurement;
· The introduction of statutory equality representatives

.
At the end of July this year the Government published “the Equality Bill – Government response to the consultation” which is a more detailed presentation of the Government’s proposals and also summarises the response it received to the green paper.  However, we still await more detailed information as to how exactly the Government will implement in practice.
Proposals

1.  The public sector duties

The Government have announced their intention to place a new Equality Duty on public bodies, which will bring together the three existing duties and extend them to include gender reassignment, age, sexual orientation and religion or belief.  This will include a general duty to eliminate unlawful discrimination and to promote equality, alongside specific duties such as to publish an equality scheme for identified bodies.
It is stated that this will be more “outcome focussed” and for public bodies “in proportion to their size, their resources and the challenges they face”.  UNISON had been concerned that whilst the duties made be extended across all strands the actual requirements within the duties may be watered down.  Currently the 3 existing duties- race disability and gender - all have a general as well as a specific element and require public bodies to draw up schemes, in consultation and through involvement exercises, and to carry out equality impact assessments.  It is stated that the specific duties will be “light-touch, flexible and proportionate”.

The Government has said that they will be discussing with relevant organisations how the new duty will work in practice, especially in relation to religion or belief: there is a fear of a more watered down, second class duty in this area.
The same obligations as on the public sector will not be introduced to the private and voluntary sectors, as UNISON has argued they should be.  Currently only the disability equality duty applies to some private sector organisations.
It is likely that any new equality duty will not be implemented for a number of years, until the reviews of the gender and disability duties are complete.  Implementation is therefore likely in 2010/11.

2.  Equal Pay

The serious deficiencies in current equal pay legislation are a major concern for UNISON with our extensive experience of mass equal pay litigation.  Cases currently proceed far too slowly and face numerous technical hurdles.  Few women gain equal pay via the current employment tribunal process. 
The Government states that it cannot tackle inequality if it is hidden and that transparency is essential to tackling discrimination. They intend to make public bodies comply with the Equality Duty in their role as employers by reporting on important inequalities in terms of gender pay, ethnic minority employment; and disability employment.  The Equality and Human Rights Commission will conduct inquiries into particular sectors, including the financial services sector and the construction industry.  The Government will review progress on transparency and its contribution to the achievement of equality outcomes and, in the light of this, consider, over the next five years, using existing legislation for greater transparency in company reporting on equality.  A Commission to oversee this has recently been announced.

The Government’s main response in terms of the gender pay gap is to impose mandatory monitoring and reporting obligations on public sector employers.  There will be no such similar obligations on the private or voluntary sectors.  

The aim is to highlight areas where progress is needed by:

• ensuring public sector employers publish clear information about their progress on important equality issues;

• improving transparency in the private sector through public sector purchasing;

• banning secrecy clauses which prevent people discussing their own pay;

• working with the Equality and Human Rights Commission and businesses to improve equality practice.

UNISON has expressed serious reservations over these proposals which at best will provide some summary information rather than specific answers or resolution.  
Further a “kitemark” scheme is also proposed for companies who are transparent in reporting on equality.  There are obvious concerns over whether a “kitemark” scheme is sufficient to ensure real transparency, or how robust the “kitemark” system might be.  We will monitor this closely.
Transparency on pay and equality in the private and voluntary sectors will be encouraged via public sector procurement.  Currently, £160 billion is spent by the public sector on private sector contracts every year. The Equality Duty will require public bodies to tackle discrimination and promote equality through their purchasing functions.  However, no details have yet been presented as to what will be done in practice.  Neither will this address the large number of private sector employers who do not bid for public sector contracts.
Secrecy clauses which prevent people discussing their own pay will be banned.  Such clauses are particularly prevalent in certain sectors, such as the finance sector.

UNISON has already raised serious concerns that the proposed changes to equal pay legislation will not go far enough to either address the unnecessary legal obstacles faced by women claimants; neither will the changes remove the extreme delays which mean few women actually obtain equal pay via the Court system.  
In particular UNISON has argued for mandatory pay audits for all employers, changes to allow for hypothetical comparators in tribunal cases and specialist courts where appropriate.

3.  Extending positive action

Positive action will be extended so that employers can take into account, when selecting between two equally qualified candidates, under-representation of disadvantaged groups, for example women and black workers.  Whilst this issue attracted extensive media coverage in reality it is unlikely to have a major impact as it is questionable how often such circumstances actually arise and how it will work in practice.  Further, the measures will remain voluntary on employers.
4.  Strengthening enforcement

New legislation will allow tribunals to make wider recommendations in discrimination cases, which will go beyond benefiting the individual taking the case so that there are benefits for the rest of the workforce of the employer found to have discriminated.  It is not as yet clear how such a power would be enforced or what sanctions for failure to comply will be introduced.

5.  The Government will consider how to take forward the question of introducing representative actions in discrimination law, to allow trade unions, the Commission for Equality and Human Rights and other bodies (with the permission of the Court) to take cases to court on behalf of a group of people who have been discriminated against.  The Civil Justice Council will first report on collective redress and therefore specific proposals will not be included in the Equality Bill.
6.  Multiple-discrimination

Currently, people can only bring a claim that someone has treated them unfairly because of one particular characteristic, for example their race, disability, sexual orientation or gender. However, there are situations where people are discriminated against because of a particular combination of characteristics. For example, a black woman may suffer prejudice or harassment that is not faced by a black man or a white woman.  UNISON wants legislation to allow discrimination claims to be brought on combined multiple grounds. This is a very complex area that they Government say they are exploring further, including how the legislation would work in practice and what the costs and benefits would be. 

7.  Trade Union Equality Representatives

Workplace equality representatives play a supportive role for individuals in the workforce. They look at a range of issues which are of concern to employees, including flexible working, equal pay, discrimination and harassment. 

The Government has sponsored a number of projects developing the role of equality representatives via the Union Modernisation Fund, UNISON has received UMF funding for one such project.  The effectiveness of these roles will be reviewed following these pilots.  UNISON, along with other trade unions has argued that for such representatives to be truly effective they must have statutory recognition in the workplace.
8.  Ending age discrimination

The Bill will contain powers to outlaw unjustifiable age discrimination by those providing goods, facilities and services in the future. To allow businesses and public authorities to prepare, and to make sure the law does not prevent justified differences in treatment for different age groups, there will be further consultation on the design of the legislation and a transition period before the new legal protections from age discrimination are implemented. The new law will ban unjustifiable age discrimination against over-18 year olds.  It will not affect the differential provision of products or services for older people where this is justified – for example free bus passes for over-60s and priority flu vaccinations for over-60s or group holidays for particular age groups or actuarially justifiable age-based treatment in areas such as financial services.

The Government says that “implementation challenges will be greatest in the health and social care sectors, so we anticipate that this sector will require the longest transition period”.  
UNISON welcomes the extension of protection from unjustifiable age discrimination to goods, facilities, and services provision, but we are disappointed that the new law is restricted to those aged 18 and over.  It is possible to be legally wed at the age of 16, employed, and paying taxes but it will still be possible for example for banks and building societies and credit companies to refuse their services.

The age discriminatory bandings in the National Minimum Wage will continue. We believe that there is no reason to maintain this discriminatory practice, and our policy remains that an employee should be paid the rate for the job.

UNISON young members are concerned at the decision not to extend protection against discrimination because of gender reassignment in schools. Apart from the inherent discrimination on the grounds of gender reassignment, young members are concerned that protection is given to a teacher but would not be given to one of their pupils. 
We are concerned that age is not included in the important inequalities that public bodies should report on as employers to comply with the Equality Duty; particularly at a time when there is a public debate being undertaken with regard to older workers remaining in the workplace for longer.

There will be no protection for children from age discrimination

9. Race discrimination

The freestanding statutory protection against harassment under the race relations Act will be extended to apply to colour and nationality in the same way as it applies to race and ethnic and national origins.

The Government has decided that protection against caste discrimination will not be introduced. 

10.  In Parliament

Permission for political parties to use women-only shortlists in selecting parliamentary candidates will be extended to 2030.  The Government will not legislate to allow for all black shortlists at this stage, but state they “will pursue non-legislative measures to increase the number of ethnic minority elected representatives in both Parliament and local councils”.   They state the consultation identified a lack of consensus in regards to all black shortlists.
11.  Gender 

Breastfeeding mothers are to be afforded protection from discrimination in the provision of goods, facilities and services.  Public function provisions will also be extended to cover pregnancy and maternity.  How whilst breastfeeding mothers are to get protection from discrimination in the provision of goods facilities and services, schools are excluded from the pregnancy and maternity provisions. 
There is no intention for there to be specific protection for carers although this may change in light of recent Coleman ruling at ECJ.

Equal pay will be brought within the provisions of the Equality Bill but the separate approaches to contractual and non-contractual pay matters will be retained.  The stated aim of consistent legislation will therefore not be achieved.
Statutory protection against harassment related to sex in schools will be introduced.

12.  LGBT 

On trans equality, we welcome the inclusion of discrimination by association and of indirect discrimination.  However, UNISON strongly believes that an effective single equality bill should protect people who experience discrimination:

· because they are perceived to be trans; 

· on grounds of gender identity and gender expression in schools; and

· who do not fit the current – or the proposed ‘clarified’ - definition of gender reassignment.

The government has rejected calls to widen trans protection, seeking to draw a distinction between ‘real’ trans people who undergo gender reassignment and other trans people, who it suggests are not entitled to protection. UNISON has protested about the use of the language of ‘choice’ in relation to trans people who do not transition to live permanently in the opposite gender. We have reasserted our view that the current gender reassignment definition should be replaced with equality on grounds of gender identity and gender expression.

UNISON strongly disagrees that it is unnecessary to include school pupils and education in schools from protection. The Government says that cases of children planning to undergo or undergoing the process of gender reassignment are rare. This demonstrates the weakness of the current definition hurdle in order to gain legal protection. There are considerable numbers of gender variant young people, who may or may not go on to transition later in life, who experience high levels of bullying and discrimination in schools. The existing duties on schools referred to in the consultation are not preventing this and we are astounded by the Government’s assertion that they are sufficient.

We continue to demand protection from harassment outside work on grounds of sexual orientation, and persistent harassment by third parties - such as service users or members of the public - while at work.

We welcome the proposal to remove exceptions which have allowed insurers to treat people differently on grounds of sexual orientation.

13.  Disability

Changes which we welcome include:

The separate definitions of discrimination under the DDA will be removed and a single definition introduced; the introduction of a single threshold to trigger a reasonable adjustment; of a single objective justification test and the introduction of a reversed burden of proof in cases.  Employers will be obliged to consult employees on their adjustment needs.
The ending of the exclusion of certain cancers from disability law protection, and the repeal of the list of disability capacities have also been announced.

We are pleased with the stated intention that there will be no diminution of disabled people’s rights and that discriminatory adverts outside of employment and education will be banned.
However, UNISON remains concerned that the specific justification defence for the insurance industry remains, as does the “substantial disadvantage” test in terms of defining a disabled person.  The Government has also failed to introduce an anticipatory duty on employers.

We are further concerned that the threshold of “substantial disadvantage” for a disabled person has not been removed.
14.  Other

There will be a harmonised definition of indirect discrimination by the adopting of the test of particular disadvantage arising from the application of a “provision, criterion or practice”.

The Bill will include a test of justification which will be “a proportionate means of achieving a legitimate aim.”  In employment law this will mean a change only in terms of race discrimination.

The requirement for a comparator in victimisation cases will be removed but the requirement for a comparator in direct discrimination claims will be retained, including for equal pay claims.  The reason given is that the Government distinguishes between “fair treatment” and “equal treatment” which we would argue gives a narrow view of discrimination law.  We have repeatedly seen how in Court the need for a comparator has been used to defeat claims which may have succeeded had the focus been on the reasons for the treatment.

There will be a simplified approach to exceptions via a new genuine occupational requirement test across all protected grounds, except disability.

Other aspects not included in the Equality Bill:

A “purpose clause”:  UNISON and others argued that the inclusion of a purpose clause would help to clarify the intent of the law especially when it is being interpreted by the Courts.

Specific proposals to address multiple-discrimination (see above)

The idea of specialist equality tribunals and/or courts to handle discrimination matters has been rejected.
Related matters/events
1.  In the summer the EU Commission announced its intention to introduce a new equality directive.  This will prohibit discrimination on the grounds of disability, religion or belief, sexual orientation in the provision of goods, facilities and services.  It is as yet only a draft directive and will require unanimous consent of the Council of Ministers.  However this is a surprising and welcome step forward and has the potential to force the UK Government to extend its protection against discrimination and harassment further.

2.  The ECJ decision in the case of Coleman v Attridge Law held that EU law requires protection against disability discrimination for a person associated with a disabled person.  This is a welcome and not wholly unexpected decision and the Government are now considering the implications.

3.   The Heyday case – (Incorporated Trustees of the national Council of Ageing vs. Secretary of State For Trade and Industry)
This case involved a challenge to the right of employers to make people retire at 65 has been rejected by a European court adviser.  It was brought by Age Concern.  An Advocate-general, a senior legal adviser to the European Court of Justice, backed current UK rules - although the view is not binding. 

Campaigners, who believe that setting an age limit is discriminatory, described the latest decision as a setback but stressed that the case would run for some time.  Around a third of UK employers have a mandatory retirement age, but this is not necessarily set at 65. 

4. Unison’s contemporary motions to both the 2007 and 2008 Labour Party conference addressed the issues of equal pay and the Single Equality Bill.  We continue to press Ministers on the need for comprehensive, harmonised and effective anti-discrimination legislation.  
5.  We continue to work with the TUC, the Equality and Human Rights Commission, other unions and equality campaign organisations to promote our shared agenda.
It is essential that UNISON maintains pressure on these issues, especially that MPs understand the level of the current equal pay problems and the need for a robust and immediate response.
Liane Venner

Head of Membership Participation

29 September 2008
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