[image: image1.png]TUPE e



[image: image2.png]TUPE e




Issue No. 22, March 2009
[image: image3.png]UNISON

the public service union



                   Issue No. 22, March 2009

[image: image4.png]TUPE e



NEGOTIATIONS & EMPLOYMENT RIGHTS
Breckland Council planning department
A £40m deal to sell off a Norfolk council's planning and building control department for more than a decade has been approved. Breckland Council agreed to a 15-year deal with Capita Symonds, a division of Capita.  About 50 staff at the authority, based in Dereham, will transfer and all functions run in the department will be run by Capita Symonds.  Breckland said the contract would offer savings for the council. The exact number of staff to be transferred, under a TUPE arrangement, still has to be finalised. Capita Symonds plans to expand the new business by using it as a hub to offer planning and building control services to other local authorities across East Anglia and the South-east of England. 
Waltham Forest hospital wards
Two wards for patients with dementia will close after the standard of care was criticised at Thorpe Coombe hospital, Walthamstow.  Patients will be given alternative accommodation at Heathlands Nursing Home in Hatch Lane, Chingford. Waltham Forest primary care trust said there are no job losses because staff would transfer to Heathfields under TUPE. 
Service back in-house
Dumfries & Galloway council has decided to cancel an £86,000 contract with the Scottish Pre-school Play Association (SPPA). The SPPA has accused the council of breaching its own compact agreement with the voluntary sector by failing to consult the organisation about its plans to scrap the contract which has been in place for 10 years. An SSPA spokesperson said: “Rather than saving costs, the council will be legally bound by TUPE requirements and the decision to provide the service in-house will cost the council substantially more. Five members of SPPA staff will have to be found alternative work in the council under TUPE.”
Norwich City Council contract

Norwich City Council may unpick a controversial £334m contract to supply services from emptying bins to street cleaning and carrying out council house repair work. A decade-long deal with Citycare expires next year. The authority is considering a switch away from a single large contractor, which would see the services split into 12 smaller packages, and possibly let to a range of firms. But it is not clear whether all the existing workforce will be able to transfer over to the successor firms under TUPE. The council is also keen to keep open the option of bringing back some services in-house the next time round. 
A confidential report suggested that "as a general rule of thumb, the more the contracts are broken down, the greater the number of Citycare staff who will not be entitled to TUPE transfer. The other main risk relates to the potential political fallout if large numbers of staff are not entitled to TUPE transfer across to the new contractor(s). This is because a significant proportion of staff, for example those working in the stores, payroll, garage and blacksmith's departments work across all of the contracts and are not specifically assigned to one. Until the implications of this are known, it is recommended that a firm decision on which route to adopt is postponed."
Hertfordshire Care UK contract
Care UK, which runs adult care services in East Herts, has had its contract with Hertfordshire County Council (HCC) terminated. The Bishop's Stortford and Sawbridgeworth contracts will now be taken over by Stortford based company Care By Us with the remaining contracts being taken over by Sage Care. HCC has said that staff at Care UK will be able to transfer under TUPE arrangements to the new companies.
Northampton academy

Staff will be forced to reapply for their jobs at a Northampton school under plans to transform it into an academy, the NUT has said. Education officials at the Peterborough Diocese submitted an application to change Unity College, which is currently in special measures, into a church academy in September. A letter from the academy sponsors, The Diocese of Peterborough, Bishop Stopford School, Moulton College and Northamptonshire County Council, said:  "TUPE lays down a matching process for existing staff between their old and potentially new jobs.”

CASE REPORTS

Collective agreements 

For years, legal authorities held that a transferee was bound by pay increases negotiated by the transferor with a union under a collective agreement after the TUPE transfer had taken place. The lead case was Whent v Cartledge. Then, in 2006, the ECJ held in Werhof v Freeway that the Acquired Rights Directive did not bind transferees in respect of contractual amendments negotiated post-transfer between transferor and union under a collective agreement.

But recently, in Alemo-Herron v Parkwood Leisure, the EAT held that Whent v Cartledge remained good law. The UK was entitled to interpret the Directive in a way more favourable to employees than European law required. Permission was given to appeal to the Court of Appeal. 

http://www.employmentappeals.gov.uk/Public/Upload/08_0456fhwwZT.doc
Disability and time limits
A teacher employed by Hull City Council was disabled. From 2003 he worked at Hull prison. In a claim for disability discrimination, he contended that by August 2005 it was clear that working in the prison sector was unsuitable because of his disability. In October 2005 he transferred to lighter duties and from December 2005 went on gardening leave.  On 1 August 2006, he TUPE-transferred to Manchester City College. In October 2006, he presented a grievance to the council relating to matters occurring up to 31 July and in January 2007 he presented claims to the employment tribunal alleging discrimination in relation to the failure to transfer him to suitable employment and enforced transfer to unsuitable employment by another employer. The council claimed that the claim was out of time. The tribunal held that the claim was in time as it extended over a period of time and was expressly stated to continue up to the time of the transfer. The Employment Appeals Tribunal (EAT) allowed the Council's appeal. The Court of Appeal held that the claim was in time 
Discretionary bonuses 

The Employment Appeal Tribunal (EAT) has held that a tribunal was wrong to accept that employees did not have a contractual entitlement to a performance related bonus. Although the bonus scheme was referred to as ‘discretionary', this was not conclusive. After a TUPE transfer, a tribunal held that there was no contractual entitlement to a bonus. The employees appealed. The Employment Appeal Tribunal (EAT) upheld the appeal. Labelling a bonus scheme as discretionary does not of itself mean that it does not have contractual effect. 

The tribunal should have taken into account relevant circumstances in this case, including the invariable practice of making payments over almost 40 years. 

Employers should not assume that the label ‘discretionary' gives them absolute freedom over whether to make payment under a bonus scheme.
GENERAL & BACKGROUND

Shared services
Richard Crouch, head of HR and OD at Somerset County Council, says that he expects the recession to provide an incentive for other authorities to implement shared services. Southwest One is a joint venture set up by Somerset County Council, Taunton Deane Borough Council, Avon and Somerset Police, and IBM, comprising 660 staff seconded from Somerset County Council, 150 from Taunton Deane and 600 from the police force. Crouch says that all staff transferred under TUPE have guaranteed jobs for all 10 years of the contract.
This bulletin provides the latest reported negotiations, case reports and news on employee transfers.





This month‘s issue includes news about Norwich City and shared services.





The information is mainly taken from press reports and does not necessarily represent UNISON’s views.
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1 Mabledon Place, London WC1H 9AJ,.
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