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Introduction 
APSE has been asked by the Bournemouth Borough Council branch of UNISON to read and comment on a revised final business case for the Council’s proposed incremental partnership with Mouchel. This document reflects changes made pursuant to a critical examination of the original final business case by the Council’s Management Overview and Scrutiny panel in June of this year. 

This paper is intended as a summary of key points rather than as a detailed critique. This is partly because of the need to respond quickly but also to ensure that the key issues of affordability and credibility are given an appropriate emphasis in the run up to key Council meetings. 

It is noted that the Council has been prepared to share all relevant information with the trade unions and that this has enabled them to play a constructive role in the whole procurement exercise. If the business case is approved by the Elected Members this will be on a fully informed basis and with full understanding of the financial and other issues raised in this paper. It is hoped that a similar level of transparency can be maintained if and when the strategic partnership commences. 

Overview 
The business case sets out the potential for savings and service improvement through an incremental partnership with Mouchel. Initially the contract will see ICT, Revenues and Benefits, and Facilities Management Services transferring to Mouchel, with other services following on the strength of business cases to be developed under the terms of the contract. The arrangement is similar in concept to other partnerships that Mouchel has entered into with other local authorities including Oldham and Rochdale. APSE was involved at a similar stage in the letting of the Oldham contract 5 years ago and is therefore familiar with the Mouchel offer. 


This is made very clear in the report of the Council’s Chief Finance (s151) Officer, who advises that if the Council agrees to proceed with the contract it will have to identify cuts to other service budgets to fill the affordability gap. He states the following: 

‘If specific savings to support services cannot be identified following the transfer of the core services then the budget savings can only be achieved by reducing direct cost such as employees from support services beyond that already allowed for in the MTFP. This level of savings will only be achieved through significant service reductions to retained Council activities and will need to be achieved outside of the Contract Transformation Programme’. 
The Council also needs to be aware that proceeding to contract may give rise to a legal challenge from unsuccessful bidders on the grounds that the changes to the final business case go beyond the fine tuning and clarification allowed under the Public Contract Regulations 2006 which govern the procurement process. The European Remedies Directive which was incorporated into UK law from December 2009 is applicable to this contract meaning that a successful challenge could have serious consequences for the authority. No analysis of the extent of this risk or the likelihood of a challenge is provided in the final business case but the s151 officer report makes it clear that Councillors will need to satisfy themselves that the contract has been lawfully procured before confirming it. 

Detail 
The financial case - revenue 
The Business Case establishes that the Council must make significant savings in the cost of its services if it is to meet the challenges thrown up by the Government’s austerity drive. It is now known that the Comprehensive Spending Review will lead to a cut in Government Grant of just under 28% over four years. It is not yet clear exactly what this means in so far as overall funding is concerned but it is reasonable to assume that budgets for discretionary services are likely to be cut by 30% to 40%. Given that the government has made it clear that it expects to see so called back office services taking the brunt of the cuts, the services in the core contract with Mouchel would seem to be under particular pressure. 



This means that if the Council goes ahead with the contract it could find itself in a position of having to cut front line services to meet its financial obligations under the contract. It must also be pointed out that the savings in MTFP could themselves prove to be inadequate in the face of actual reductions in funding which would open up an even greater affordability gap. 

This may be confusing to anybody reading the business case itself as the headline figure for savings is presented as a 40% reduction in the Council’s overall expenditure. The reason for this apparent anomaly is that this latter assumes that further services will be transferred to the partnership or redesigned by Mouchel and that this will result in further savings. This is entirely dependent on, as yet unwritten, business cases which may or may not be acceptable to the Council. Clearly the partnership and/or Mouchel could not be held responsible for failure to meet the projected savings if the business cases are not accepted or fail because of reasons outside of their control. 

In evaluating the Mouchel offer it is therefore the core services that should be the focus of attention. (There may be no transfer of additional services – as in the case of Oldham - or the business cases may offer future service levels that are impossible for Councillors to accept). But here also there is a discrepancy between the figures used in the business case itself and those 5 quoted by the s151 Officer. In the business case there is a projected saving of £900,000 a year, which at 5.9% is hardly likely to be enough to meet the demands of likely budget reductions but nonetheless is rather more optimistic than the shortfall identified by the Chief Finance Officer. 

The reason that the business case is able to present the figures in this way is that it starts with an assumption that the Council will spend more on the in-house option than the MTFP allows for. These figures have not been agreed by the Council and no decisions have been made about where this additional expenditure is to come from. This is no doubt why the s151 Officer does not feel able to use these figures in his own calculations, although he does provide information about potential reductions in other service areas that have already been discussed at executive level. 

Whether or not the Council determines to cut front line services to pay for the contract, the projected budget saving of 5.9% looks woefully inadequate in the face of even the most optimistic forecasts of future funding levels. If the contract goes ahead on this basis the Council will be bound by a contract which it knows in advance will mean not only cuts in other budget areas to achieve the business case projections but almost certainly, future cuts, to maintain its payments under the contract. 

This would be more supportable if the Council was clear that the figures used for the in-house comparator represented the best that could be achieved without the partnership. There is in fact no examination of the prospects for further in-house improvement and despite recognition that significant efficiency improvements have been made in the last couple of years, the business case assumes that this will not continue in the future. 

This assumption flies in the face of the excellent work that has been carried out by in-house service delivery teams to drive cost reductions in the past but also ignores plans within the revenue and benefits teams to redesign services along lean principles in much the same way that Mouchel are proposing to do. All other things being equal it is difficult to see how contracting the services out offers a cost advantage over retaining them in-house. This is because there are two costs that do not have to be met with in-house provision. Firstly, client side costs estimated at a little over £400,000 per annum will not have to be met and secondly, the cost of provision will not have to be marked up to provide a profit for Mouchel. 

It might be argued that the business case does not need to compare the offer from Mouchel with alternative approaches as this was covered before the procurement began by the work carried out by iMPOWER. This is reasonable but it is also reasonable to compare the savings that are now projected with those that led to the decision to go to tender. The iMPOWER report referred to savings of between £4.1m and £7.2m per annum. These were subsequently revised down to between £2.2m and £6.7m per annum. The lower end of the range is presumably the level of savings that the Council was expecting to generate from the first phase transfer of ICT, Revenues and Benefits and Facilities Management. As these are in fact the services to be transferred, it is now clear that the forecasts were optimistic and that the final business case falls a long way short of meeting the aspiration that drove the procurement process. 

A further point that should be explored in relation to cost concerns the reapportionment of central establishment costs should the services in scope transfer to Mouchel. At present the 6 budget for these services includes an element in respect of recharges for core and democratic costs. The business case does not provide an analysis of what the impact of outsourcing will be on these costs but it cannot be assumed that there will be a reduction proportionate to the contribution that will be lost once the services transfer. At least an element of these costs is essentially fixed – the Chief Executive will not cost less once transfer takes place and there will be no reduction in the number of elected members for example. In fact the costs will have to be reapportioned amongst the retained services thus further increasing pressure on these budgets. It is not possible to quantify this from the data provided in the business case but it is important that members fully understand the potential impact before they confirm the contract. The s151 Office makes an oblique reference to the issue but could perhaps be requested for further clarification. 

The s151 Officer also refers to the key importance of maintaining an effective client function. Without this it will be very difficult, if not impossible, to enforce the terms of the contract. It must therefore be of concern that one of the things that appears to have changed since the first draft of the business case is that the cost of the client has reduced from a proposed £612,000 per annum to £413,000 per annum. This 30% reduction has been achieved by removing 3 posts from the proposed client structure but the business case provide no rationale for this other than that it reduces the cost and therefore helps close the affordability gap. This may not bode well for the future if the Council is prepared to cut back on the client function even in advance of the contract being signed. 

Financial case - capital investment 


A recent dramatic drop in the company’s share price could further restrict its access to capital as well as give the Council cause to consider the long term stability of the proposed partnership. 

It is fair to point to Mouchel’s purchasing power as a possible advantage but this is not quantified in the business case and is unlikely to outweigh the difference in borrowing costs. It is also in any event possible for the Council to achieve bulk purchase discounts through consortium buying with other local authorities and public sector bodies. 



Whether or not this is affordable is a moot point and equally relevant to both options but what is clear is that the cost comparison assumes that investment will be forthcoming whether or not the contract is confirmed. This appears to be born out in the analysis provided by the s151 Officer.  

Significance and enforceability of contract guarantees 
Much is made in the business case of the contractual guarantees that Mouchel are prepared to make. The company is said to be prepared to put £9m at risk. It is interesting that this figure is more or less the same as Mouchel’s expected margin and there are a number of points to be made about this. 



In the scale of the contract this is not a particularly large sum and in the event of truly poor performance would be unlikely to fully compensate the Council for additional costs and lost revenues that failure could represent. 

The business case repeatedly points out that continuing with in-house provision would not carry with it a performance guarantee of this nature. This is of course true but as pointed out above the total amount at risk is more or less the same as the amount that Mouchel might expect to earn in profit. This is something that the Council would not have to pay were it to continue with in-house service delivery. 

Inflationary increases 
A further important aspect of the financial case is the arrangement for uplifting the contract price. This will be in accordance with the Retail Price Index (RPIx). As the business case points out the Council ‘does not currently inflate the budgets available to services at this rate’. More significantly it is highly unlikely that government grant, council tax revenue or income from the national non domestic rate will increase at this rate. This impact of this could be that the contract becomes less and less affordable each year. 

The business case states that ‘The flexibility clauses within the proposed contract will enable the Council to continue this practice (not increasing budgets by RPIx) – by reducing the budget available for the purchase of goods through the Annual Review proposed’. Given that uprating by the RPIx will be contractually guaranteed, this is difficult to understand but maybe suggests that the Council could find itself unable to afford new equipment because of a growing affordability gap brought about by a contractual requirement to increase the amount it pays Mouchel, regardless of its own level of funding. This is the big risk that entering into a long term contract at a time of financial uncertainty brings with it and despite an insistence that flexibility in the contract will mitigate the risk it is not at all clear how this will operate to prevent the affordability gap from growing year on year along with a potential technology gap . 

Track record 
Mouchel has entered into similar arrangements with a number of other authorities. Unfortunately it is not usually possible to evaluate how successful these contracts are because the data that would be needed to do so is often treated as confidential. However, given that there are a number of partnerships that have now been in existence for 5 or more years, it seems reasonable to expect that Mouchel would be able to provide at least some information about how far these have generated savings for the authorities concerned. It might also be reasonable to ask how effective contractual guarantees of job creation and cost reductions have been. In the case of Oldham, to the best of APSE’s knowledge, there has been no progression beyond phase 1 of the incremental partnership and we are not aware of evidence of job creation or significant savings at the levels envisaged in the business case. 

Legal situation 
The s151 Office includes a risk matrix in his analysis which refers to the potential for ‘a legal challenge through Contract Remedies’. The issue is clearly described as ‘The original bid price has been subject to extensive clarification. This has lead to a) potential adjustments to the contract price and b) the need to retain budgets where the Council has retained spend responsibility’. Although there is some suggestion that this risk might be mitigated by ensuring that ‘all amendments to the original bid price to be formally agreed in writing with the contractor’ this amounts to an explicit recognition that the Council may have gone beyond the fine tuning and clarification allowed post the selection of a final bidder in the Competitive Dialogue process. If this is the case and a successful challenge is mounted by an aggrieved bidder the consequences could be severe. 

Treasury (HMT) and Office of Government Commerce (OGC) guidance is very clear that there must be no negotiation post the appointment of a preferred bidder and no substantial change to the terms of the winning bid. 

‘All parties need to be fully aware of the limited room for manoeuvre following the closure of the dialogue and the implications of this. It is particularly important that the parameters of the requirements and bids are subject to full internal approvals before Invitation to Submit Final Tenders (ITFT) and final submission respectively’. (Competitive Dialogue in 2008, OGC/HMT Joint Guidance on Using the Procedure, 2008) 
In the current case it is apparent that ‘full internal approvals’ were not obtained prior to the ITFT stage and there does seem to have been at least an element of negotiation following the Management Overview and Scrutiny Panel meeting in June of this year. It is therefore unfortunate that the Chief Finance Officer’s comments represent the sum total of analysis of this critical issue. There is no information provided about the potential consequences and no legal advice as to a) whether the Council has acted lawfully in the latter stages of the procurement process, b) whether this is likely to give rise to a challenge and c) what the impact of a successful or even an unsuccessful challenge could be. This is a serious failing in the business case which will hopefully be addressed through advice from the Council’s Monitoring Officer prior to elected members being asked to vote on whether or not to move to contract close. APSE is strongly of the view that elected members are both entitled to and obliged to take, advice from the Monitoring Officer in light of the s151 Officer’s clear statement about the risk of legal challenge. 

Conclusions 
Bournemouth Borough Council is poised to confirm a contract that, in the words of its own s151 Officer, will cost more than it has budgeted for. It will therefore require savings in other budgets to close the affordability gap, potentially meaning cuts in front line services to pay for more expensive back office services. Even if, as the business case assumes, the Council would be forced to spend more on the relevant service areas, the saving against the projected budgets will fall well short of the reduction in funds that is likely to be imposed by government spending cuts. This can only mean further cuts to the budgets available to other services. Contractual increases to the sum payable to the contractor are likely to exacerbate this situation even further and no allowance has been made for the need to reapportion central establishment costs. 

Councillors may decide to ignore the thin case that has been made for proceeding with the transfer of the core services in the optimistic expectation that transfer of further services will eventually result in much greater levels of savings. In fact, if they proceed, they may find themselves with little choice but to go forward with additional transfers as the only way of trying to breach a growing affordability gap. To act on this basis would be to effectively abandon the sort of strategic control that Councillors are elected to exercise. The business cases to support future transfers have not yet been developed and aside from the strong possibility that, as with the core services, the level of savings on offer will be insufficient, Councillors could find themselves forced into agreeing changes to service levels that would otherwise be unacceptable. Front line services could well be the principal casualties of this approach. 

Aside from the affordability issue there is also a serious legal issue that Elected Members will need to consider in deciding whether or not to move to contract close. This arises because of the extensive ‘clarification’ that has taken place since Mouchel was confirmed as preferred bidder. The regulations allow only ‘fine tuning and clarification’ and there is a strong possibility that discussions between the parties have gone beyond this. It is therefore essential that members are provided with clear legal advice before they are asked to vote.






