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Withdrawal of Two Tier Codes
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ntroduction
Prior to December 2010 there were two main codes of practice in place designed to prevent the development of a two-tier workforce in the public sector: The Code of Practice on Workforce Matters (for central government and NHS contracts) and The Code of Practice on Workforce Matters in Local Authority Service Contracts (for local government).  
The codes required suppliers to ensure newly employed staff were offered fair and reasonable terms and conditions which  were, overall, no less favourable than those of TUPE transferred employees. 
In December 2010 the Government announced that the central government two tier code was to be withdrawn. This was followed by the withdrawal of the local government code in March 2011.  With the withdrawal of the codes the Government has published a set of “Principles of Good Employment Practice”. These are voluntary principles and are far less rigorous than the two tier codes and should not be considered as a substitute for them.  
The withdrawal of the two tier codes has important implications for  public sector workers.  Although not without their problems, the two tier codes were  acknowledged to have made a significant contribution to limiting the development of a two tier workforce and promoting fairness in the workplace.  The government argues that  withdrawing the codes will enable small and medium sized companies to bid for public sector contracts.   UNISON believes that it will lead to a “race to the bottom” with contractors worsening terms and conditions for their staff.  

This factsheet provides the essential facts on the withdrawal of the codes, signposts you to other relevant guidance and gives negotiating and organising advice on two tier workforce issues. 
This factsheet relates to England only.  Scotland and Wales have their own regulations on the two-tier workforce – the workforce code in Wales and the PPP protocol and s52 in Scotland – which still remain. Northern Ireland did not have similar regulations in place.
Details of withdrawing the codes
The terms and conditions that apply on a new contract depend on the contract requirements.  Authorities can still apply the terms of the code and UNISON would strongly argue that this is what should still happen (See negotiating points on page 3). 

However, the withdrawal of the codes will enable public sector organisations to no longer apply the codes in some circumstances.  They are:
· For existing contracts, negotiated whilst the codes were in place, the code will continue to apply

· Where an existing contract is extended without a re-tender, the code will continue to apply, unless it is agreed between the commissioning body and the contractor that the Code will no longer apply. 

· Where a contractor continues to provide a service following a re-tender, suppliers will be free to offer different terms and conditions of employment to new starters working on public sector contracts.

· If a contract is renegotiated, it is possible for the two parties to agree that the code will cease to apply. Terms and conditions for existing staff will be unaffected unless suppliers negotiate with the staff. 
· For new contracts, contractors will be free to offer different terms and conditions of employment to new starters working on public sector contracts. 

The Cabinet Office supplier information note on the withdrawal of the two-tier code is here
The written statement on the withdrawal of the local authority two tier code can be seen here
existing staff and TUPE 
The withdrawal of the two-tier codes does not change existing TUPE regulations.  Employees will continue to have their existing terms and conditions protected as and when their contracts of employment are transferred to a new employer.   
The Department for Communities and Local Government has issued the following advice regarding TUPE:

“There may be instances where contracts will be due for renewal or are currently out to tender and it will be a matter for local authorities to take legal advice on the particular contract specifications and circumstances. The abolition will not be applied retrospectively. Therefore existing contracts and the employment terms that flow from them will not be affected by withdrawal of the code.”
The “Principles of Good Employment practice”
When it abolished the central government code in December 2010 the cabinet office published the Principles of Good Employment Practice.  These principles are voluntary and cover a variety of matters including employee benefits.  The principles are far less rigorous than the old codes and should not be considered an adequate replacement for them.  You can view the principles here. 
The Department for Communities and Local Government have not yet made clear whether or not they intend to promote their own version of the Principles of Good Employment Practice.  This factsheet will be updated when the position is made clear.  
Although there is no formal mechanism for enforcing the principles, it does at least provide some basis for branches to argue against procurement processes that become a “race to the bottom” with regard to terms and conditions of employment for contracted out workers.  Branches should seek to ensure that the principles are formally included in procurement and contract documentation if they are unable to secure a continuing commitment to enforcing the provisions of a two-tier code. (see negotiating points)
Principles which will be of particular interest to UNISON branches are:  
· “central government should encourage contracting authorities and suppliers to promote good workforce practices in the delivery of public services.”

· “Suppliers will be able to demonstrate that staff have appropriate training, qualifications and access to continuing professional development as befits their role; and that staff are supported to develop their skills and grow their experience in line with any future roles that maybe expected of them.” 

· “Where there is a recognised trade union, suppliers will consult on workforce training and development issues.”

· Where a supplier employs new entrants that sit alongside former public sector workers, new entrants should have fair and reasonable pay, terms and conditions. Suppliers should consult with their recognised trade unions on the terms and conditions to be offered to new entrants.”  

· All suppliers delivering public services should have regard to good industrial relations practice on dispute resolution. This includes treating employees fairly and ensuring compliance with the law on trade union membership. 

· Where an employee has a right to be represented by a trade union, the employer will work with the employee and recognised trade union representative in resolving any dispute.  

· “Government recognises the premise that engagement between employee, employer and a recognised trade union where appropriate can be a key to unlocking productivity and creating a motivated workforce that feels respected, involved, heard, is well led and valued by those they work for and with. “

The impact of these principles on employment practice are due to be reviewed by the Public Services Forum in January 2012. The PSF is a forum which enables trade unions and government to discuss public service issues on a regular and informal basis. The PSF will assess how the principles contribute to good employment practices in the delivery of contracted out services.  
Pensions and “Fair deal”
In June 1999 the government introduced the ‘Fair Deal for Staff Pensions’, a code which called on contractors running public sector services to offer “broadly comparable” occupational pensions to transferred staff.  
‘Fair Deal’ was an appendix to the Cabinet Office Statement of Practice Staff Transfers in the Public Sector which, local government branches should note,  is a government policy document which has no direct bearing on local government.

The withdrawal of the two tier codes does not mean that “Fair Deal” has come to an end.  However, in March 2011 the Government announced a consultation on scrapping it.  The Treasury consultation ends on 15th June 2011.  Documents relating to it can be found here.   

UNISON’s pensions unit will issue further guidance as soon as the outcome of the consultation is known.  You can view the Pensions Unit website here.  
For the time being, two points should be emphasised:

· TUPE regulations will still apply as before, and so Fair Deal on pensions still applies to protect the pensions of transferred staff. 
· The withdrawal of the two tier codes means that new starters will not necessarily get the pension provisions which were specified in the two-tier codes.

negotiating points
UNISON believes that the removal of the two tiers codes is a significant backward step for fairness in the provision of public services.  There is a risk that it will mean a return to high levels of staff turnover and deteriorating standards in public services. You can read UNISON’s reaction to the withdrawal of the two codes here and here.

UNISON believes that quality public services are best delivered in-house, by staff directly employed in the public sector.  For more information on the case for in-house services, click here.  However, continued spending cuts and government policy is forcing more and more public sector services into the hands of the private sector. 

Despite UNISON’s opposition to privatisation, branches must continue to engage in procurement processes and seek to prevent and limit the development of two tier workforces.  It is significant that even contractors are privately worried about competing for public services purely on the basis of price and the consequent driving down of terms and conditions for workers.  It is not in the interests of commissioning public authorities, contractors, staff or service users to have public services being delivered by workers on poverty wages, working alongside staff who, doing the same job, are on different terms and conditions.  The implications for quality of service, staff morale and turnover are far-reaching.    
In negotiations with employers UNISON advises branches and regional staff to emphasise and argue for the following:
1. Emphasise the potentially damaging impact that the development of a two-tier workforce could have on service quality.  There are already numerous examples of service quality suffering as a result of the development of a two-tier workforce. 

2. Recognising this, branches should seek to negotiate (or renegotiate) a procurement agreement with the public sector organisation which replaces the commitment to the old two-tier codes with a new commitment to prevent, voluntarily, the development of a two-tier workforce in the provision of services.  
3. Even if a procurement agreement of this type is not in place, UNISON argues public authorities can (and should) apply the terms of the old two tier codes in the terms of the contract.  Ultimately, the terms and conditions that apply on a new contract depend on the contract requirements. 
4. Where point 2 and 3 are not possible, branches should seek to negotiate for a procurement agreement which includes the principles of good employment practice in all procurement and commissioning activity. In bargaining groups where they have been adopted, UNISON should ask the public sector employer to insist that all future contractors sign up to the principles of good employment practice before they will be considered for as a service provider.  
Local government branches should note that the Department for Communities and Local Government have not yet made clear whether or not they intend to promote their own version of the Principles of Good Employment Practice.  This factsheet will be updated when the position is made clear.  
5. A shared understanding of the practical implications of implementing the principles of good employment practice should be established, perhaps as an appendix to the procurement agreement.  As they are currently written, the principles are vague, which may lead to their implementation slipping.  For example, what mechanisms will be put in place to ensure that staff have access to “appropriate training, qualifications and access to continuing professional development”?  What parameters govern the “fair and reasonable terms and conditions” for new starters? Is it fair and reasonable to pay workers less than colleagues doing the same job? 
6. The principles of good employment practice make several references to “a recognised trade union”.   Where the principles have been adopted by the public sector employer, they should encourage any contractors who do not already recognise UNISON to do so in the interests of positive engagement with the workforce.  
Organising
UNISON is best able to defend members terms and conditions when we have an organised workforce with a high level of membership density.
One of the keys to successful organising is identifying an issue of genuine concern in the workplace and convincing workers that they can do something about it through their trade union.  We know from talking to public sector workers that the development of a two-tier workforce prompts a strong sense of injustice among members and non-members alike.  Even with the two-tier codes in place there have been examples of workplaces where conditions such as sick pay, annual leave and allowances have varied between transferred staff and those recruited after the contract was awarded.  Experience shows us that, with the right organisation, workers are prepared to get active and challenge the development of the two tier workforce.   

Branches faced with this situation have recruited and organised, successfully representing the views of the workforce to the employers.  Some tips on organising around the two tier workforces are:
1. Identify the issues:  Talk to workers about what concerns them about differing terms and conditions.  

2. Raise awareness: It may be that some workers do not even know that they are part of a two-tier workforce.  Workplace meetings, newsletters and one to one discussions can highlight the situation in your workplace.
3. Engage with non-members:  It’s important that UNISON listens to the concerns of non-members as well as members.  Some workers may need to be convinced about the union’s ability to co-ordinate a campaign against the two-tier workforce.  Engaging with non-members in a positive way early on can help with recruitment further down the line.  
4. Engage with management:  It’s important to be able to represent the views of workers concerned about a two-tier workforce to local and regional managers.  Meeting with management to explain how it is affecting workplace morale and service delivery is a crucial step in achieving change.   Reporting back to workers on the progress of these talks is also important.  
5. Work with your region:  Running a campaign against a two tier workforce can be challenging.  Talk to your regional officer about what help they can provide for you campaign.   
For more information about organising and recruitment view UNISON’s Learning and Organising Webpage here:  http://www.unison.org.uk/laos/recruit.asp 
Further information
UNISON guidance on two-tier workforce specific to individual sectors will be issued as appropriate on the following web pages:
Local Government: http://www.unison.org.uk/localgov/workforce.asp 
Health: http://www.unison.org.uk/healthcare/ 
Education: http://www.unison.org.uk/education/  
Police and Justice: http://www.unison.org.uk/policeandjustice/  
____________________________________________

Cross sector guidance will be issued on UNISON’s Procurement Guidance Website here:    http://www.unison.org.uk/activists/procurement/docs_list.asp 
____________________________________________

The Cabinet Office Page on the Principles of Good Employment Practice is here: http://www.cabinetoffice.gov.uk/resource-library/principles-good-employment-practice
The Department for Communities and Local Government announcement of the withdrawal of the two-tier code is here: http://www.communities.gov.uk/statements/newsroom/openpublicservices 
Bargaining Support Group e-mail: bsg@unison.co.uk
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