[image: image1.jpg]S——

UNISON

the public service union




Department for Business, Innovation and Skills  - Red Tape Challenge Consultation
UNISON response – October 2011
UNISON is the UK's largest public services trade union with more than 1.3 million members. Our members are people working in the public services, for private contractors providing public services and in the essential utilities. They include frontline staff and managers working full or part time in local authorities, the NHS, the police service, universities, colleges and schools, the electricity, gas and water industries, transport and the voluntary sector
We have extensive experience of employment relations in small and large organisations including dispute resolution and efficiently negotiating fair pay and conditions for all employees.

1. How can we create the space for employers and their staff to manage their relationship effectively?

UNISON is concerned that there is a desire to further weaken protections for workers.  The suggestion that the solution to unemployment is to further de-regulate the UK labour market appears to UNISON to be nonsensical.  The US is even less regulated than the UK, yet unemployment is running at 9.1%
 compared to 8.1%
 in the UK.  It is vital that the Government place emphasis upon the fact that regulation of the labour market is regulation of people and the way in which they are treated.  While UNISON is supportive of initiatives to reduce unemployment we strongly disagree with the suggestion that the best way to do this is to reduce regulation further and allow workers to be expendable at the convenience of employers.

It is important that both employers and workers are aware of their rights and responsibilities.  We are concerned that the Government’s ‘Employer’s Charter’ fails to set out any meaningful responsibilities for employers.  The Charter outlines the ‘rights’ of the employer without any indication of the responsibilities the employer has to the rights of employees beyond the vague concept of ‘acting fairly and reasonably’ which we know often means very different things to businesses and the people who work for them.  There is also cursory encouragement to adhere to legal obligations – employers ‘should’ (not must) do this.  It gives a very one sided and misleading view of employers’ rights and obligations.  Such measures do not assist either side in managing positive and effective relationships.

UNISON strongly believes that the most effective way to manage employer and staff relationships is through the promotion and active participation of trade unions in the workplace.  Trade unions have significant experience and expertise in managing workplace issues and the relevant legislation.  A trade union presence in a workplace gives a point of contact for the employer and a collective voice to the workforce.  Trade unions can be extremely useful to employers in navigating the sometimes conflicting and competing needs of staff.  This ensures that the workforce is treated fairly but also enables a flexible approach.

2. What more can the Government do to reduce the fear factor in employing staff, particularly the first member of staff that a business takes on?

UNISON considers that a fundamental starting point in reducing the so-called ‘fear factor’ is to actively take steps to dispel the large number of unhelpful myths surrounding the employment of staff.  

For instance, a particularly popular myth is that the employer is vulnerable to being taken to an employment tribunal, sued for discrimination and then faced with a ‘massive’ payout.  This myth can be simply dispelled by pointing out that firstly, the risk really only arises should the employer discriminate unlawfully against a member of staff on grounds of a specified protected characteristic.  Secondly, even if the matter were to progress to an employment tribunal the prospects of losing at a final hearing are very small (for example in 2010/11 3% of race discrimination cases and 2% of sex discrimination cases succeeded at full hearing)
 and even then the awards made are very modest (for example in 2010/11 the median award in race discrimination cases was £6,277 and in sex discrimination cases it was £6,078).  The hysteria caused by misinformation is very damaging to employers and workers alike. 

Another significant step which should be taken is to recognise the value and importance of trade unions in workplace relationships.  Working with trade union representatives could be very positive for small businesses.  In addition to the benefits outlined in point 1 above, trade union representatives have extensive experience of working with the law, HR practices and policies.  Like those in business, trade union representatives have no desire to litigate disputes in the Tribunal when dialogue and negotiation can usually resolve matters successfully in the workplace.  Additionally, where cases are brought with trade union involvement they are usually only brought following a merits assessment, and supported with research, experience and more often than not legal representation.  
Proposals such as exemptions from compliance with new domestic regulation for start ups and businesses with fewer than 10 employees in UNISON’s view serves only to fuel the misconception about the effect of employing people rather than assisting the issues.  It is also difficult to see how it would apply in practice – is the Government proposing that had such a measure been in force prior to the Equality Act being in force such a fundamental piece of regulation would not apply to such organisations?  Or alternatively, should major Health and Safety legislation be revised and new regulation be introduced that would not apply to such organisations?  Given that it is very easy to start up businesses in the UK in a matter of days through Companies House and transfer liabilities, such a proposal would effectively create a permanent exemption from regulation for many small employers.  Also, UNISON has experience in social care of large companies (often with off-shore ownership structures for tax reasons) deliberately splitting chains of care homes into an individual care companies to own each care home separately for tax avoidance reasons.  This proposal is therefore entirely unacceptable to UNISON.  The Government states that it wishes to introduce a flexible, effective and fair element to the labour market.  We fail to see how this will be achieved by creating a system which will further complicate matters by the inevitable creation of a new type of employer designed to circumvent regulation.
UNISON does not agree that proposals for Tribunal reform such as increasing the qualifying period for unfair dismissal to two years or the introduction of fees will have a positive impact and lead to greater employer confidence in recruiting staff.  UNISON’s experience is that the majority of unfair dismissal claims arise after 2 years of employment in any event.  The effect of increasing the qualification period is that employees will be more vulnerable for a longer period of time.  Clearly in these straitened economic times job creation is to be welcomed but the suggestion that this can be achieved by removing rights from employees so that they are more expendable and vulnerable for a longer period of time is not the solution.  Workers livelihoods require stability so they can meet their obligations in respect of housing and the welfare of their families – this is not a factor that can be overlooked for the flexibility of business.  Unstable employment does not lead to a productive and happy workforce, a requirement for any successful business.

We are similarly concerned about the introduction of fees for the lodging of employment tribunal claims and in order to progress a dispute to a full hearing.  By introducing fees the Government is seeking to equate the Tribunal system with the Civil Courts.  However, this fails to acknowledge that the Tribunal system in not like another Court system because it is a forum where people are seeking to address a complaint of unlawful treatment which directly relates to their livelihood.  How is a worker who earns the national minimum wage, who alleges unfair dismissal and who was not paid notice money supposed to fund lodging a claim and a hearing?  The complete failure on the part of the Government to recognise this inequality of arms, already inherent in the system is very concerning and our view is that the proposals in relation to the unfair dismissal qualifying period and fees will only exacerbate that.  The Tribunal system will be weakened as it will become even less accessible to all.  

3. What rights should be included in the set of fundamental employment protections?

The set of fundamental employment protections should fall into two categories, collective rights and individual rights with the right to enforce such rights.

UNISON considers the following collective rights to be fundamental:

· Right to join a trade union;

· Right to collective bargaining;

· Right to take industrial action.

UNISON also considers that there are a number of individual rights which are fundamental:

· Right to a safe workplace;

· Right to freedom from discrimination;
· Right to paid family/ carer leave;
· Right to equal pay;
· Right to living wage;
· Right to protection for whistleblowers;

· Right to protection from unfair dismissal.

UNISON further considers that the rights outlined above must also be enforceable, consequently the following right is also fundamental:

· Right to bring employer to account where fundamental rights are breached.
4. Where do the processes required by the rules hinder the outcome that they are seeking to achieve?

Throughout the Red Tape Challenge exercise, UNISON has been concerned that many assertions are just that - assertions – not backed up by hard evidence.  The reasons that a particular piece of legislation was introduced and the outcomes it is designed to achieve must be given primary consideration.  If there are ways of simplifying regulatory requirements or making these more intelligible to both employers and workers without undermining the rights that they give effect to in any way, then that could merit consideration but UNISON is concerned that introducing changes to the ‘processes’ will be used to undermine the substantive rights
In our experience the complexity of UK employment regulation in some areas can be attributed to the UK Governments desire to minimise compliance to the minimum when implementing EU regulations. This leads to complexity and loopholes to be exploited and matters being settled in Tribunal to establish case law. Simpler and fairer implementation would be better understood by employers and employees alike and have overall benefits.
5. What criteria should determine which rights are directly enforced by Government and which by the individual?

UNISON agrees that there is benefit in being able to resolve problems before they become full blown disputes for both parties.  This is why trade union involvement is so important.  UNISON considers that it would also be highly beneficial if trade unions could bring Tribunal claims on behalf of groups of members rather than individuals themselves.  The benefit of this would be that bad employers would be brought to account by vulnerable workers, without that worker being made more vulnerable, the process would be more efficient and would benefit from a resourced, considered action being taken.  The introduction of the ability for trade unions to bring claims on behalf of members would not adversely impact on good employers.
UNISON considers that it is important that any attempt to ease the ‘burden’ on business and streamline enforcement will not have the effect of lessening the impact of enforcement action.  It is important the enforcement is not reduced to the lowest common denominator across the relevant agencies enforcing the minimum wage, health and safety, gang masters and employment agencies.  One of the weaknesses of the current regime is non-payment of Tribunal awards by businesses particularly for the national minimum wage.  UNISON urges the Government to consider adopting a scheme similar to the one operating where an employer goes out of business and owes redundancy payments, the Government steps in to pay statutory redundancy pay.  In National Minimum Wage cases it should be possible for the Government to pay, making sure the worker is paid the wages they are owed so that other workers are not afraid to come forward in similar situations.  Having a system of meaningful enforcement is important.  Vulnerable workers need to believe that it will make a difference if they complain.  A strong system in which people have confidence benefits workers and good employers alike.  The only people who do not benefit are bad employers.  UNISON also considers that it is very important for greater penalties to be imposed upon employers who do cooperate with enforcement action but wait until the very last minute to do so.  In cases where there is no cooperation or late cooperation we consider a punitive penalty should be applied in order to create an incentive for employers to adopt best practice.
It is important that the right to seek enforcement for the individual is not diminished by the introduction of fees to do so.  As highlighted above, UNISON has serious concerns about the impact of such Government proposals on access to justice.
For further information please contact: Kate Ewing, UNISON Centre, 130 Euston Road, London NW1 2AY. Tel: 0845 355 0845.
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