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National Minimum Wage 2011-12


MINIMUM WAGE update

The adult minimum wage rate will be increased to £6.08 in October 2011, from the 2010-11 rate of £5.93. 
UNISON has warned that the minimum wage rate rise is not enough to help the lowest paid cope with inflation. The rise in the adult rate, by 15p per hour, is outstripped by the rising cost of basic living.  And the 10p rise in the apprentice rate will not be enough to help young people, hit hard by the recession.
UNISON’s submissions to the Low Pay Commission can be found here. The Low Pay Commission report can be downloaded here. 

Details of the current and new minimum wage rates and information on entitlement and enforcement are set out in this factsheet.

HOW MUCH IS THE MINIMUM WAGE?

The NMW rates are reviewed each year by the Low Pay Commission and from 1 October 2011.  

Rates from 1 October 2011

· the main rate for workers aged 21 and over will increase to £6.08

· the 18-20 rate will increase to £4.98

· the 16-17 rate for workers above school leaving age but under 18 will increase to £3.68 

· the apprentice rate, for apprentices under 19 or 19 or over and in the first year of their apprenticeship will increase to £2.60

Rates prior to 1st October 2011

· £5.93 - the main rate for workers aged 21 and over 

· £4.92 - the 18-20 rate

· £3.64 - the 16-17 rate for workers above school leaving age but under 18

· £2.50 - the apprentice rate, for apprentices under 19 or 19 or over and in the first year of their apprenticeship
The age at which workers became entitled to the main rate was reduced from 22 to 21 on 1 October 2010.  The apprentice rate was introduced on the same date. If you are of compulsory school age you are not entitled to the NMW. Some of your other employment rights are also different.
PREVIOUS CHANGES TO THE NATIONAL MINIMUM WAGE

	Adult Rate 
(for workers aged 22+
until 2010 when this
rate applied to those aged 21+) 
	Development Rate 
(for workers aged 18-21)
	16-17 Year Olds Rate*

	1 Apr 1999
	£3.60
	1 Apr 1999
	£3.00
	-
	-

	1 Oct 2000
	£3.70
	1 Oct 2000
	£3.20
	-
	-

	1 Oct 2001
	£4.10
	1 Oct 2001
	£3.50
	-
	-

	1 Oct 2002
	£4.20
	1 Oct 2002
	£3.60
	-
	-

	1 Oct 2003
	£4.50
	1 Oct 2003
	£3.80
	-
	-

	1 Oct 2004
	£4.85
	1 Oct 2004
	£4.10
	1 Oct 2004
	£3.00

	1 Oct 2005
	£5.05  
	1 Oct 2005
	£4.25
	1 Oct 2005
	£3.00

	1 Oct 2006
	£5.35  
	1 Oct 2006
	£4.45
	1 Oct 2006
	£3.30

	1 Oct 2007
	£5.52  
	1 Oct 2007
	£4.60
	1 Oct 2007
	£3.40

	1 Oct 2008
	£5.73  
	1 Oct 2008
	£4.77
	1 Oct 2008
	£3.53

	1 Oct 2009
	£5.80  
	1 Oct 2009 
	£4.83
	1 Oct 2009
	£3.57

	1 Oct 2010
	£5.93  
	1 Oct 2010
	£4.92
	1 Oct 2010
	£3.64

	1 Oct 2011
	£6.08  
	1 Oct 2011
	£4.98
	1 Oct 2011
	£3.68


* Originally the NMW was £3.00 for those under 22-years-old and the development rate for those over 22 was £3.20.

WHO IS COVERED BY THE MINIMUM WAGE?

Any worker in the UK over compulsory school leaving age (see below), is entitled to be paid the national minimum wage. This includes agency workers, homeworkers, piece workers, temporary and casual employees, and those on fixed-term or freelance contracts. The minimum wage covers foreign workers working temporarily in the UK. A worker does not need a written or oral contract of employment to qualify for the minimum wage.

There is no qualifying period. Workers are entitled to the minimum wage from the start of their employment.

There are no variations or exclusions based on region, size of employer, industrial sector or occupation. Workers cannot be excluded on the basis of their hours of work, employment pattern, length of service or contract status. 

What is Compulsory School Leaving Age?

· In England and Wales: a person is no longer of compulsory school age after the last Friday of June of the school year in which their 16th birthday occurs.

· In Northern Ireland: a person is no longer of compulsory school age after the 30th June of the school year in which their 16th birthday occurs.

· In Scotland: pupils whose 16th birthday falls between 1st March and 30th September may not leave before the 31st May of that year. Pupils aged 16 on or between 1st October and the last day of February may not leave until the start of the Christmas holidays in that school year. 

WHO IS EXCLUDED?
There are some categories of workers who are excluded from the minimum wage. These are:

· workers who are genuinely self-employed

· workers who are under school leaving age 

· workers who live in the their employer’s home, such as au pairs

· voluntary workers who are paid only expenses

· members of the employer’s family

· workers on work experience who are not trainees with a contract of employment

· some trainees on government-funded training schemes, in particular New Deal participants on the Voluntary or Environmental Task Force options

· students in higher education on work placements

· homeless people on schemes where they do some work in exchange for shelter

· members of the armed services

· people who normally work outside the UK

· prisoners

· those in the fishing industry paid only by a share in profits of the fishing vessel

These are the only exclusions allowed under the National Minimum Wage Act and National Minimum Wage Regulations. 

HOW IS THE MINIMUM WAGE WORKED OUT?

The calculation of the minimum wage can be complicated. If you are not sure whether you are being paid the correct amount, please ask your steward or regional officer for help. The Government’s “Businesslink” website provides an interactive guide to calculating the minimum wage here. 
The general principles for calculating pay for the purposes of the minimum wage are as follows:

What counts? 

The minimum wage is based on gross pay, before tax and national insurance are deducted. When calculating gross pay for minimum wage purposes, the employer can include:

· incentive, merit or performance-related pay

· bonus payments

· income tax and employee’s National Insurance contributions

· money the employer has deducted from the worker’s pay (or the worker has paid directly to the employer) as a penalty for misconduct, repayment of a loan, repayment of an advance of wages, payment for shares or securities in the firm, or accidental over-payment of wages.  

· voluntary deductions, such as union subscriptions

· worker’s pension contribution

· payment by the worker to the employer for goods and services (only if the worker is not forced to buy from the employer)

· the value of accommodation at a maximum rate of £4.73 a day (£33.11 a week) from 1 October 2011.  Where accommodation is provided for less than a full week, the offset should be correspondingly reduced.  The offset rate is £4.61 per day prior to 1st October 2011.
· tips which go through the employer's payroll (which often happens when a service charge is automatically added to restaurant bills did) count towards calculating whether the employee has been paid the minimum wage.  However, tips paid directly from customers to staff (such as waiters or hairdressers) do not count as wages for the purpose of the minimum wage.

What does not count? 

The employer cannot count the following payments towards gross pay for the purposes of the National Minimum Wage:

· a loan

· an advance of wages

· a pension payment

· a lump sum on retirement

· a redundancy payment

· a reward under a staff suggestion scheme

· payment of expenses or allowances for clothing, travel, subsistence, removals, etc.

· a car

· refund of money a worker spends on something to do with the job, such as tools, laundry or materials

· benefits in kind (other than accommodation—see above) such as meals, or transport to work

· things like luncheon vouchers, stamps or anything a worker could exchange for money, goods or services

· medical insurance

· a deduction the employer makes for goods or services (for example, meals in a staff canteen, transport to work) where the worker is forced to buy from the employer

In general, only pay for ‘standard work’ is taken into account for the purposes of calculating the minimum wage.  Premium rates and unconsolidated allowances for work over and above what is normally required, do not count towards the minimum wage. These include:

· overtime and shift premia (basic rate pay for overtime hours does count)

· special allowances for working in dangerous conditions, working unsocial hours, working in particular areas (for example, London Weighting), being “on call” for work, attendance allowances( and call out payments.

When allowances are consolidated into basic pay, they do count towards the National Minimum Wage.

CALCULATING HOURS FOR THE NATIONAL MINIMUM WAGE

The National Minimum Wage Regulations define four different types of work:

· time work--where workers are paid according to the amount of time they work

· output work — where workers are paid according to  the amount they produce

· salaried work— where workers are paid a regular annual salary, even if their hours vary over the year (this includes term-time only staff on annualised pay)

· unmeasured work—where workers have specific tasks to be done but do not have regular hours of work, such as a hostel wardens. 

The calculation of what hours count towards the minimum wage varies for each of these categories of work. In general, however, the following applies:

What hours count?

A worker is considered to be working when they are:

· at work and required to be at work

· on standby or on call at or near their place of work(
· kept at work but unable to work because of machine breakdown

· travelling on business during normal working hours

· training or travelling to training during normal working hours

What does not count?

· time spent on standby or on call when the worker is at home*

· time spent sleeping on the employer’s premises** (time spent working when woken from sleep does count)

· time spent absent from work, including holidays, sick leave and maternity leave, rest and lunch breaks (This applies to time workers only. Salaried workers would normally have these hours included in their contract, which means they would qualify for the minimum wage.) 

THE PAY REFERENCE PERIOD

The minimum wage is set at an hourly rate but it does not mean that workers need to be paid exactly that amount for each hour worked. Pay is calculated over the pay reference period, which is the worker’s normal pay period. This can be hourly, daily, weekly, four weekly, monthly, or any other pay period as long as it not longer than a month. 

If, for example, a worker was paid weekly and worked a 38 hour week, they would have to earn a gross salary of at least £231.04 on average over the week to ensure that they were earning the minimum wage. It would not matter if they earned more for certain hours than others, as long as the average met the requirements over the pay reference period.

ENFORCEMENT

Since 1999 the Government has helped tens of thousands of workers recover tens of millions of pounds in unpaid wages. 

Workers are entitled to enforce their right to be paid the National Minimum Wage. From 1 November, 1998 it has been against the law to dismiss or victimise someone because they will be eligible for the NMW. This prevents employers from replacing workers who are entitled to the minimum wage, with those who qualify for a lower rate or are excluded altogether. 

Former employees have the right to claim back pay entitlement under National Minimum Wage legislation.  This not only means that former employees can claim their entitlement but the Inland Revenue, the enforcing authority, also has the right to enforce action in past cases involving former workers. 

Anyone who experiences harassment or other detriment as a result of their entitlement to the minimum wage, should contact their steward or regional officer immediately.
Workers who think they are not being paid the correct amount have a right to examine their employers’ records. Employers are required to keep adequate records to prove that they are paying the minimum wage.  Requests to see employers’ records must be made in writing, and employers must make the records available within 14 days. A worker has the right to be accompanied by a person of his choice when inspecting the records.

If an employer refuses or fails to make the records available, workers can complain to an employment tribunal and, if the tribunal finds against them, heavily fined.  
HM Revenue and Customs has powers to enforce the national minimum wage. They have the right to check employer’s tax records and examine applications for Working Family Tax Credit. If enforcement officers find that an employer is underpaying they can:

· try to resolve the matter informally

· issue an official enforcement notice 

· take action through employment tribunal or the courts to recover the money owed to the underpaid workers

Employers face criminal prosecution and fines of up to £5,000 if they:

· refuse or wilfully neglect to pay the National Minimum Wage

· fail to keep NMW records

· keep or produce false records or information

· intentionally obstruct an enforcement officer

· refuse or neglect to give information to an enforcement officer

Enforcement officers can act on complaints of workers or others that an employer is not paying the minimum wage. They can also inspect an employer at any time. The burden of proof is on employers to show that they have complied with the requirements of the National Minimum Wage legislation.

Anyone who suspects that they are not being paid the minimum wage, should contact their steward or regional officer immediately.

( In the case of Aviation and Airport Services Limited -v- Bellfield. Here it was held that a weekly attendance allowance, paid to employees subject to their full attendance at the workplace, did not count towards the National Minimum Wage. The regulations specifically exclude any allowance other than an allowance attributable to the performance of a worker being taken into account in determining remuneration for the purposes of the National Minimum Wage. 





( A 2001 Employment Tribunal found that nurses employed to provide a phone booking service from home at night were entitled to the minimum wage for all the hours they were on duty. The employer had argued that they were not entitled to the minimum wage because they were not actually working for all of their shift. The Employment Tribunal held that because the workers had to hold themselves ready to answer calls throughout their shift, they were doing ‘time work’ which includes “time when a worker is available at or near their place of work”.





** An Employment Appeals Tribunal ruled that a night watchman was entitled to be paid the National minimum Wage for sleep-in shifts, despite the fact that he was “permitted to sleep” during his shift. The Judge said that the requirement for  ”the employee to be present on the premises for the purposes of his duties for a specific number of hours, requires in turn the employer to remunerate the employee for those number of hours.” Where the minimum wage applies, employees should receive the appropriate rate for those hours. The decision has important implications for care homes where sleep-in allowances typically range from £20 to £40 for a 10 or 12 hour shift.





Bargaining Support Group e-mail: bsg@unison.co.uk
1
Bargaining Support Group e-mail: bsg@unison.co.uk
2

