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UNISON response to the Modern Workplaces Consultation - August 2011
UNISON is the UK's largest public service trade union with 1.3 million members. Half our members work part time and 1 million of our members are women.  Our members are people working in the public services, for private contractors providing public services and in the essential utilities. They include frontline staff and managers working full or part time in local authorities, the NHS, the police service, colleges and schools, the electricity, gas and water industries, transport and the voluntary sector.

Introduction

This paper represents the UNISON response on the parental leave and equal pay proposals outlined in the consultation on Modern Workplaces launched by Business Innovation and Skills (BIS) and Government Equality Office (GEO) ministers, Vince Cable, Ed Davey and Theresa May in May 2011. It includes our response to a range of proposals on family-friendly rights, flexible working and equal pay.  

Proposals on Flexible and Parental Leave
UNISON welcomes the proposals for additional flexibility and the aim of encouraging more equal parenting.  We recognise that this benefits gender equality at home and in the workplace as well as being good for families and children.

UNISON supports the introduction of a period of paid parental leave reserved for fathers as international evidence shows that fathers are much more likely to take leave when it is made available on a ‘use it or lose it’ basis. 
However, international evidence also shows that another key determinant of fathers’ take up of leave is whether it is paid at earnings replacement levels.  Better levels of pay for fathers are needed to ensure low income fathers have an equal opportunity to take time out to care for their children.  Therefore we would strongly argue that fathers should be entitled to a period of pay at 90% of average earnings as most mothers are and, at minimum, the Government should consider paying the two weeks’ statutory paternity leave at this level (research for the Equality and Human Rights Commission (EHRC) showed that just over half of fathers take two weeks’ paternity leave whereas a survey for Chartered Institute of Personnel Development (CIPD) showed 80% would take leave if it was paid at 90% of earnings).  Further comments on the proposals are as follows;
· As the consultation is proposing making parental leave a day one right and introducing a parental allowance for those who do not qualify for statutory parental pay, the government should simplify further and introduce greater fairness for fathers by removing the qualifying period for the two weeks’ paternity leave and introduce a paternity allowance for those who do not qualify for Statutory Paternity Pay. 

· the 15-week notice requirement for taking statutory paternity leave should be reduced as many fathers are unaware such long notice is required for two weeks’ leave and miss out on taking it.

· UNISON supports the principle of flexible take-up of leave and pay but would like a clear duty to be placed on the employer to consider any request for flexible leave and for there to be procedural guidance on how to deal with such a request so negotiations happen in sufficient time for parents to co-ordinate and give the necessary statutory notice to each employer of what leave they will be taking and when.  

· We support the suggestion that there is an increase in the age up to which unpaid parental leave can be taken and we would suggest that it rise to 18.  The adolescent period is often one where significant support and guidance is still required from parents to steer their children into a safe, productive and socially responsible adulthood. 

· We would argue that there is no need for a qualifying period for unpaid leave and that unpaid parental leave should be a day one right.

· Unpaid leave in particular should be able to be taken flexibly rather than in blocks of one week as this is often the least disruptive for managers and it seems unnecessary for someone to have to take a full week off work and without pay when they may only require a day to see their child’s school performance for example.
Reduction of Maternity Leave period

UNISON would like to raise strong concerns about the maternity leave period being reduced from 26 weeks to 18 weeks.  
· research the Trades Union Congress (TUC) did among low income mothers at the time Additional Paternity Leave (APL) was proposed found there was a clear consensus that 26 weeks was the minimum acceptable period of leave from the perspective of health and well-being of mother and baby. 

· the World Health Organisation (WHO) recommends a minimum of 6 months’ breastfeeding (this is a position endorsed by the Department of Health) and women often experience problems combining work with breastfeeding.

· many women begin maternity leave a few weeks before the birth and some are bounced onto maternity leave early if they are sick, so moving to 18 weeks’ leave would mean around 14 weeks’ designated maternity leave after birth.

· we applaud the specific mention of wanting to maintain employment protections and apply them to all parents in the same way after birth. We are concerned that there is no clear commitment to retain the right to return to the same job after 26 weeks’ leave and that the weaker right to return to a suitable alternative job if the same job is no longer available would now apply after 18 weeks’ leave.

· UNISON is very concerned that some employers which currently provide contractually enhanced maternity pay may seek to reduce the period of enhanced maternity pay to 18 weeks so as to avoid having to extend any enhanced pay to men taking parental leave. For the lower paid, evidence shows that this will lead to less take up of leave for this vital first 6 month period.

Proposals to enable fathers to attend ante-natal appointments

We were glad to hear the early commitment to encourage shared parenting from the “earliest stages of pregnancy”.   We welcome the proposal that fathers be given time off to attend a specified number of ante-natal appointments.
However, having considered this proposal, and in discussion with partner organisations, we have concluded that there should be a clear right to paid rather than unpaid time off for fathers to attend at least three ante-natal appointments. The consultation suggests two appointments as it is envisaged that fathers will want to prioritise the two major scans for uncomplicated pregnancies. However, if they want to encourage shared parenting from the earliest possible stage, then fathers should also be allowed to take at least one other period of time off to attend at least one ante-natal class with their partners as many couples find it hard to access an NHS class during evenings or weekends and there is usually a specific class preparing fathers for the birth process and their role which is very important. In addition, for complicated pregnancies where more scans are required fathers should have a right to further paid time off. 

Proposals for a universal right to request flexible working

UNISON supports the creation of a universal right to request – it is something that UNISON and other partner organisations have long argued for on the grounds that a universal right is more likely to bring about the necessary culture and organisational change to enable flexible working so those who really need it like parents and carers are likely to find it easier to access without it becoming an issue of gender and thereby leading to poorer work opportunities.  However;
· UNISON recognises that in moving to a universal right,  we need to be careful not to undermine the protection that working parents and carers currently have – affiliates report that the statutory procedure for handling requests is useful, particularly in organisations where there may be a reluctance to seriously consider flexible working and also there is some evidence that in the current climate those who have flexible working arrangements are feeling less secure and under pressure to change them.

· UNISON would not support a statutory Code without further detail of what would be in it and but we would like to ask for assurances that none of the minimum procedural requirements would be lost (i.e. requirement to hold a meeting within 28 days, right to accompaniment, written response from employer, right to appeal with meeting and written reasons) .

· if government is to pursue a statutory Code we would suggest:

· That ACAS should be the body responsible for drafting it to ensure proper consultation and representation from both sides of industry.

· as well as containing the minimum procedural requirements for handling a request, we would ask that it includes guidance on issues such as  negotiating flexible working collectively, allowing temporary variations in contracts, handling emergency requests (e.g. to look after a sick relative) and discussing flexible working at the recruitment stage.

· We remain of the view that the 26-week qualifying period serves no purpose and is unnecessary and would ask that the right to request becomes a day one right so parents and carers who are out of work have more opportunity to access jobs that fit with their caring responsibilities.

· UNISON supports the suggestion that employers should be allowed to consider other relevant factors when dealing with two conflicting requests provided that this only applies to a narrow range of situations where multiple requests are being dealt with at the same time, both requests cannot be accommodated for business reasons, and employers are given clear guidance on the rights certain groups may have under discrimination law, (e.g. working mothers, disabled people), which mean a stronger justification is needed for turning down their requests.  However, even in such circumstances it is important that only a minimum of information is required i.e. whether or not the request is related to caring responsibilities or not.  Details are unnecessary and evidence suggests that details lead to managers being drawn into unhelpful and personal value judgements.
Proposals on Equal Pay Audits

UNISON is disappointed at the very limited measures proposed to tackle unequal pay.  The Equality Act 2010 presented an opportunity for long overdue and much needed reform of equal pay legislation which could have had a significant impact both on the backlog of equal pay cases currently held at Tribunal stage, and, more importantly, on the gender pay gap which is closing excruciatingly slowly.    

The case for change
The consultation document proposes conducting research to improve understanding of how cases progress.  Such research would be welcome in as much as it would, we believe, demonstrate that the measures proposed do not go far enough to address inequality in pay.   The UNISON response to the limited measures proposed is therefore made in the hope that further and more effective measures will be considered once such research is conducted.

For this section we will refer to the relevant consultation questions as follows:
46  Greater transparency is required not only where an employer has found to have breached the law but as a general principle, particularly in the private sector.  This would encourage employers to examine their pay systems to ensure that they were non discriminatory, and to remedy flaws.  

There are relatively few equal pay cases brought in the private sector compared to the public sector, where equality proofed equal pay systems are the norm.  This is further evidence of the impact of lack of transparency on an individual’s ability to determine whether they are subject to discrimination.

47  The proposal to require employers to conduct equal pay audits in the event of a successful equal pay challenge would have minimal impact.  The projections from the equality impact assessment carried out into the proposal indicate that only a handful of cases every year would result in this sanction being applied and would therefore have little or no effect on the gender pay gap.

48  Despite the reservations about the likely impact of the proposal, it is important to recognise that, as the consultation paper acknowledges, equal pay audits are the most effective way to ensure that organisations pay employees equally and fairly.  UNISON has consistently supported mandatory pay audits as a means to achieving equal pay and would therefore support, as a minimum, that all employers found to have breached an equality clause should be required to carry out an equal pay audit.  

49  UNISON would not support the proposal to allow exceptions to the requirement to carry out an equal pay audit.  Where an equal pay case has been won, other than in a very small minority of cases, there is institutional discrimination – whether in the process or the measures taken – and a further pay audit, carried out in line with the EHRC guidance on equal pay audits which include remedial action, should be conducted.  

50/51  The size of the employer should not be a factor in the decision to order an equal pay audit.  Small and Medium Enterprises (SME) should be able to conduct an audit relatively simply and swiftly, whilst larger employers would have greater resources to ensure a comprehensive result.     It may also be that in smaller companies gender segregation and the undervaluing of work traditionally carried out by women is likely to be the norm.  

52/53
As explained, UNISON believes that mandatory pay audits are necessary to achieve equal pay and therefore does not support exclusion on any grounds.  The open-ended statement that one may not be ordered in cases where “the tribunal does not consider it productive to order an audit” would be entirely subjective and may lead to further appeals, delay and cost.

54/55  The disclosure of equal pay audit information to staff and trade union representatives is of greater importance than publication.  It is important that this information is made available at the earliest stage and that the EHRC is also informed to ensure that progress on the audit is monitored and that there is the opportunity for staff/union input as in the current EHRC guidance.

56  UNISON believes that the most effective sanction for the failure to comply with an equal pay audit would be making that failure in itself an act of unlawful discrimination, and for a protective award to be made in such circumstances which would be proportionate to the scale of the problem and the number of women affected.

57/58/59  The existing EHRC guidance on equal pay audits is comprehensive and effective and UNISON sees no benefit in re-writing that guidance.

60/61  Reference is made throughout the document to “multiples” in equal pay cases, but there is no attempt to address this in the proposals.  UNISON has argued, without success, for representative action to be allowed for groups of members/staff, and believes that this should be given further consideration if there is to be significant progress in closing the gender pay gap.   

Conclusion

UNISON is very encouraged by the proposals for a more flexible system of parental leave. However, we have raised concerns about the proposed reduction in maternity leave and we are calling for improvements in the levels at which parental leave is paid so more fathers can afford to take it.     

We welcome the creation of universal right to request while raising concerns about the proposed shift from Regulations to a statutory Code of Practice and calling for the 26-week qualifying period to be removed. Where conflicting applications occur we would suggest a simple question asking whether or not the request relates to caring to avoid falling foul of current indirect discrimination law but at the same time avoiding the need for detail that might lead to unnecessary and inappropriate value judgements being applied.
UNISON welcomes the intention to address equal pay but have serious concerns about the lack of impact this will have as very few equal pay cases from the private sector are successful at Tribunal. 
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