Information and Confidentiality Agreement

THE DISCLOSURE OF INFORMATION DURING THE COMMISSIONING AND PROCUREMENT PROCESS

1. Application

1.1
This agreement is between [name of public authority] and UNISON [include names of 
other trade unions if they are party to the agreement].  

1.2 
This agreement covers all information arising from the activities of [name of public authority] as they relate to the commissioning and/or the procurement of services.  This includes, but is not limited to, the  assessment of existing services, service reviews, service improvement plans, business cases, prior information and OJEU / contract notices, options appraisal, equality impact assessment, invitations to tender/dialogue, pre-qualification questionnaire,  discussions with short listed bidders, tender evaluation, contract, and contract monitoring information.  

1.3 
All contractors and departments of the authority will be required to comply with the principles and requirements of this agreement 
2. general principleS

2.1
The trade union(s) and [name of public authority] are committed to open, transparent and continuous communication and consultation during periods of change.  Effective consultation  between [name of public authority] and the trade unions necessitates the full disclosure of information on all matters that directly and/or indirectly affect the workforce.

2.2
All information shall be disclosed by [name of public authority] to the recognised trade union(s) except where there are genuine and exceptional reasons not to disclose.  “Genuine and exceptional circumstances” is defined as a narrow set of circumstances in which [name of public authority] would expose itself to legal action if it were to make the information available. 

2.3
Where, in exceptional cases, the [name of public authority] decides not to make a piece of information available, the trade union(s) will be informed of the information it proposes to withhold and the reason for withholding it. 
2.4 
Where information is withheld the unions shall have the right of appeal (see para 8 below)
2.5 The trade unions will be free to share the information provided, with other parties including its members, unless legal reasons are specified which demonstrate that the information should not be shared further.  Where commercially confidential information is provided to the trade union(s), they will undertake not to disclose this to any third party without the prior agreement of the authority. The union(s) will, however, be entitled to make this information available to its advisors, who will maintain its confidentiality, and to use this information for the purpose of its consultations with the authority.  This may include making representations to those responsible for taking decisions on procurement.    
2.6    
The term “commercially confidential information” is defined in the same terms as the    

definition of “commercial interests” contained in the Freedom of Information Act. See Appendix 1.
2.7
The UNISON representatives who receive information shall be decided on by the union itself.   [Name of public authority] will not be permitted to refuse access to information to particular individuals on the trade union side.   

3. Information provided by bidders and contractors

3.1
[name of public authority] will make all contract bidders and contract holders aware at an early stage  [name of public authority] of the terms of this agreement. 
3.2
Contractors and bidders will be informed that  the information they provide to [name of public authority] as part of the procurement process will be shared with the recognised trade unions in order to ensure effective consultation and communication.   
4. Exemptions
4.1
Where [name of public authority] decides to withhold  information falling within the terms of this agreement it will provide the trade union(s) with a full explanation of the reasons for the refusal and provide an opportunity for the union to appeal against the decision.
5. Provision of information “in good time”
5.1
In accordance with [name of public authority]’s responsibility to consult staff and their representatives over changes that may effect the conditions of their employment, all information relevant to any such changes will be provided in good time for genuine consultation to take place.  

5.2  
In this instance “in good time” means the information will be provided at the earliest  

opportunity and allow sufficient time for meaningful consultation before any important  decisions which directly or indirectly affect staff are taken.  
6. Information provided is not limited to answering requests
6.2 Individual requests for information from the trade unions in way no absolve the responsibility of the authority  from disclosing all information to the trade unions where such information may be of assistance in informing them of the progress of the project. 

7. editing

7.1 Where a document contains information that is considered to fall within the exemption mentioned above, [name of public authority] shall pass on the documentation to the trade unions with those parts of the documentation which are exempt omitted and/or deleted. 
appeal
8.1 If the trade union(s) is dissatisfied with a decision not to grant access to information they 

have requested, the trade unions are entitled to appeal against the decision within 7  days of the receipt of the refusal.  The trade union(s) must submit an appeal in writing requesting a review of that decision. 
8.2 
The appeal will be considered and adjudicated on by [name of an appropriate external individual and/or organisation that you feel will judge an appeal of this type on its merits].  The signatories to this agreement will abide by the decision of the appeal.  
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Signed on behalf of 
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Unison 

Appendix 1
Definition of “commercial interests” given in the Freedom of Information Act 2000.

(1) Information is exempt information if it constitutes a trade secret. 

(2) Information is exempt information if its disclosure under this Act would, or would be likely to, prejudice the commercial interests of any person (including the public authority holding it). 

(3) The duty to confirm or deny does not arise if, or to the extent that, compliance with section 1(1)(a) would, or would be likely to, prejudice the interests mentioned in subsection (2). 

Sections 1 and 2 of the Freedom of Information Act 2000

1 General right of access to information held by public authorities 

(1) Any person making a request for information to a public authority is entitled— 

(a) to be informed in writing by the public authority whether it holds information of the description specified in the request, and 

(b) if that is the case, to have that information communicated to him. 

(2) Subsection (1) has effect subject to the following provisions of this section and to the provisions of sections 2, 9, 12 and 14. 

(3) Where a public authority— 

(a) reasonably requires further information in order to identify and locate the information requested, and 

(b) has informed the applicant of that requirement, 

the authority is not obliged to comply with subsection (1) unless it is supplied with that further information.

(4) The information— 

(a) in respect of which the applicant is to be informed under subsection (1)(a), or 

(b) which is to be communicated under subsection (1)(b), 

is the information in question held at the time when the request is received, except that account may be taken of any amendment or deletion made between that time and the time when the information is to be communicated under subsection (1)(b), being an amendment or deletion that would have been made regardless of the receipt of the request.

(5) A public authority is to be taken to have complied with subsection (1)(a) in relation to any information if it has communicated the information to the applicant in accordance with subsection (1)(b). 

(6) In this Act, the duty of a public authority to comply with subsection (1)(a) is referred to as “the duty to confirm or deny”. 

2 Effect of the exemptions in Part II 

(1) Where any provision of Part II states that the duty to confirm or deny does not arise in relation to any information, the effect of the provision is that where either— 

(a) the provision confers absolute exemption, or 

(b) in all the circumstances of the case, the public interest in maintaining the exclusion of the duty to confirm or deny outweighs the public interest in disclosing whether the public authority holds the information, 

section 1(1)(a) does not apply.

(2) In respect of any information which is exempt information by virtue of any provision of Part II, section 1(1)(b) does not apply if or to the extent that— 

(a) the information is exempt information by virtue of a provision conferring absolute exemption, or 

(b) in all the circumstances of the case, the public interest in maintaining the exemption outweighs the public interest in disclosing the information. 

For full details of the Act see here: http://www.opsi.gov.uk/Acts/acts2000/ukpga_20000036_en_1 



