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“Framework for a Fairer Future” White Paper

Background

The Government has a manifesto commitment to introduce a Single Equality Bill within this Parliament. It established the Discrimination Law Review in February 2005 to carry out a comprehensive review of discrimination law and to make recommendations that would simplify and modernise the law and ensure better enforcement and compliance with it. It published the Green Paper “A Framework for Fairness: Proposals for a Single Equality Bill” for consultation in June 2007, which was widely criticised for failing to take the opportunity to create a fair and coherent legal framework, fit to address the inequalities of 21st century Britain.

In its response to the Green Paper, which the Executive Committee and General Council approved in September 2007, the TUC highlighted the following areas as priorities for a Single Equality Bill: harmonisation and simplification of the law by levelling the scope of protection up, not down; reform of equal pay legislation; a public sector equality duty that covers all grounds; statutory equality obligations to apply to the private and voluntary sectors; use of public procurement to promote equality; better enforcement mechanisms; statutory rights for union equality representatives; and recognition of multiple discrimination. Two motions were carried at Congress last year calling on General Council to lobby and campaign for improvements to the Government’s proposals as a matter of priority.

When the consultation closed the new Secretary of State for Equalities Harriet Harman made it clear that she wished to reconsider the proposals in light of the criticism from organisations like trade unions, the former equality commissions and NGOs campaigning for equality. There was clear resistance in parts of Government and from the business lobby to any new legislative measures. Nevertheless, the “Framework for a Fairer Future” White Paper published on 26 June 2008 includes some important commitments to level up protection and to introduce new measures aimed at improving compliance with the law. The main provisions are outlined below, together with initial TUC comments. 

The White Paper proposals

Age discrimination

According to “Framework for a Fairer Future”, the Equality Bill will extend protection from unjustifiable age discrimination to goods, facilities and services provision. The new law will apply to people aged 18 and over. The Government has said it will not affect differential provision of products or services for older people where it is justified e.g. free bus passes for over 60s. The Equality Bill will contain an enabling clause for the legislation but the detail of it will be set out in secondary legislation and there will be further consultation on that. The Government has also said that it will make provision for phased implementation allowing for the law to be applied more quickly in sectors that are more ready to comply. 

In its response to the Green Paper, the TUC supported the extension of age discrimination legislation where it did not prevent the appropriate delivery of age-differentiated services. The TUC, trade unions and other equality organisations have also supported the European Commission’s plans for a new framework Directive published on 2 July, which will require Member States to outlaw discrimination outside employment on the ground of age (as well as on the grounds of disability, religion or belief and sexual orientation which are already provided for in UK legislation).  

A single public sector duty

The Equality Bill will contain a single equality duty for the public sector covering all grounds: race, disability, gender, sexual orientation, gender reassignment, religion or belief and age. It is not yet clear how the new duty will be framed but according to “Framework for a Fairer Future” it will be more outcome-focused and it will be designed so that it can be used by all public bodies “in proportion to their size, their resources and the challenges they face”. The specific processes that will be required of public bodies to comply with the new duty will be set out in subsequent secondary legislation and there will be further consultation on these. 

The TUC has welcomed the commitment to introduce a new duty covering all the grounds and it welcomes the fact that there will be specific duties set out in secondary legislation. The chapter on the public sector duties in last year’s Green Paper caused some alarm because it implied that the existing duties were going to be reshaped and key features such as the specific requirements to publish a written equality scheme and carry out equality impact assessments could be lost. The TUC will be paying close attention to this aspect of the Equality Bill proposals when the Government publishes its full response to the consultation later this month. The new public duty must be designed to ensure meaningful and effective action from all public bodies and the scope and requirements of the existing duties should not be diluted. 

Public procurement

In its response to the consultation, the TUC had called for proactive equality obligations similar to the public duties to be applied to the private and voluntary sectors as well. However, it is evident that there will still be a gap in the regulatory regimes governing the different sectors in the new Equality Bill. This increases the importance of having effective public procurement mechanisms to spread good equality practice into the private and voluntary sectors. According to “Framework for a Fairer Future” the existing requirements in the gender, race and disability duties that require public bodies to take equality into consideration when purchasing goods and services will be clarified and strengthened. It has also said it will look at legislative and non-legislative mechanisms to encourage better compliance with the procurement aspects of the public duty. According to the White Paper, public procurement is worth £160bn a year and 30% of the private sector supply goods or services to the public sector. 

The TUC looks forward to seeing more detail about possible new procurement measures. It should be noted that the OGC is planning to produce a guide for procurement professionals on equality and that the Equality and Diversity Task Group of the Public Services Forum has identified the use of procurement as a priority and it hopes to be working with the OGC to influence its guidance. 

Requiring transparency

“Framework for a Fairer Future” contains a range of measures to improve transparency. The new public sector duty will require public sector organisations to publish their overall gender pay gap, ethnic minority employment gap and disability employment gap. For the private sector, the Government has said it is looking at how to use public procurement to encourage transparency. It will ban the use of pay secrecy clauses in contracts and it has announced that it will work with business, trade unions and the EHRC to develop an equality ‘kite-mark’ scheme for employers to encourage transparency about reporting on equality. Over the next five years, the situation will be reviewed and the Government will consider using existing legislation on company reporting to require more disclosure by companies of equality data. Finally, it was announced that the EHRC will be carrying out formal inquiries into the financial services sector, where the gender pay gap is 41.5%, and the construction sector where just 2.5% of the workforce are from an ethnic minority. 

The TUC welcomes measures to improve transparency. However, there is disappointment that the Government has chosen not to legislate to require full equal pay audits by employers. It merely states that it will “work with the CBI, unions and others to gather evidence on the effectiveness of equal pay job evaluation audits in narrowing the pay gap and spreading best practice.” 

Positive action

The existing discrimination laws provide very limited opportunities for positive action. Generally, employers are allowed to encourage under-represented groups to apply for jobs by placing recruitment adverts in specialist media or by providing targeted training (so long as this does not automatically lead to a job). The new Equality Bill will create more scope for positive action by allowing employers to appoint or promote someone on the basis of race or gender etc., if they are from an under-represented group and they have a tie-break situation between two equally qualified candidates. However, employers will not be able to have a general rule that states they will automatically do this in every tie-break situation and it should also be noted that employers will not be compelled to appoint the person from the under-represented group either. This measure writes into UK law what is currently possible under EU law. It mirrors ECJ sex discrimination case law, which has determined that an employer can appoint on the basis of gender in a tie-break situation so long as the individual merits of the candidate from the majority group have been fully considered. 

The TUC welcomed this extension of positive action in its media response to the White Paper (as did the CBI). If employers make use of this provision it may accelerate progress towards more representative workforces, particularly in sectors where there is a high degree of occupational segregation. However, it was this aspect of the White Paper that attracted most media attention, which was largely negative.    

Strengthened enforcement

The Equality Bill will allow tribunals in discrimination cases to make wider recommendations about employer policy or practice. At present, tribunals can make recommendations but if they would benefit the individual bringing the claim. However, 70% of individuals involved in discrimination cases have already left the workforce so in the majority of cases recommendations cannot be made. “Framework for a Fairer Future” suggests that where a tribunal makes a recommendation which is not followed by an employer, this non-compliance could be taken into consideration in subsequent discrimination cases brought against them.

The power to make wider recommendations was something the TUC had called for in its response to the DLR consultation. It has also previously argued that where such recommendations are made there should be referral to the EHRC for follow up. This measure is being consulted on in the BERR secondary legislation consultation on dispute resolution (http://www.berr.gov.uk/files/file46775.pdf)  which was published on 1 July and closes 26 September and to which the TUC will be responding. 

Also under strengthened enforcement, Framework for a Fairer Future states that the Government will be looking at what the Civil Justice Council recommends on representative actions. The CJC is currently gathering evidence on the case for introducing representative actions into the UK legal system and it is due to report to the Lord Chancellor at the end of July. The TUC does not have a clear policy position on representative actions at present. Discussions are ongoing with affiliates involved in the current mass litigation on equal pay. Representative actions can take a variety of forms and care needs to be taken to ensure that any change results in a more efficient litigation process, with better and speedier redress for individuals, and that the collective bargaining route to achieving redress is not undermined. 

Finally, the Government has said it wants to allow for discrimination claims to be brought on a combination of grounds but it will be looking further into how the legal framework could be adapted to recognise multiple discrimination. The TUC supports this commitment. Framework for Fairness also recognises the work of union workplace equality representatives. The Government has said it is supporting their development through the fifteen pilot projects (including the TUC’s) financed by the Union Modernisation Fund and will review and report on their progress “with a view to next steps” in the next year. The TUC will continue to gather evidence on the work of equality reps and campaign for statutory rights for them.   

Conclusion

The TUC welcomes the improvements in the Government’s proposals for an Equality Bill. It supports the levelling up of age discrimination legislation, extension of the public duties to new grounds, greater use of public procurement, more scope for positive action and measures to improve transparency. It will be looking closely at the detail of the proposed new public duty and procurement measures when they are published later this month. It is disappointed that the Government does not intend to make equal pay audits mandatory or to make provision for statutory rights for union equality reps in the Equality Bill. There are further issues related to specific grounds, which the TUC hopes the Equality Bill will address but the Government’s position on these will not be clear until it publishes its full response to the Green Paper consultation later this month. The TUC will keep affiliates briefed on developments and will consult with them once more information is available. 
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