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Introduction
1. UNISON is the major trade union in the health service and the largest public service union in the UK. We represent more than 450,000 healthcare staff employed in the NHS, and by private contractors, the voluntary sector and general practitioners. In addition, UNISON represents over 300,000 members in social care. There is also a wider interest in the NHS among our total membership of more than 1.3 million people who use, or have family members who use, health services.
2. This submission offers responses under three main headings as suggested by the consultation: freeing providers; economic regulation, price regulation and promoting competition; and supporting continuity of services. UNISON has already submitted an overall response to the Liberating the NHS white paper which should be considered alongside the union’s responses to all of the associated consultation documents.

Freeing providers
3. UNISON has major concerns about the desire expressed by the government in the white paper, and repeated in this consultation, to “create the largest and most vibrant social enterprise sector in the world”. 
4. Staff will effectively no longer be employed directly by the NHS, with their employment passing to newly mutualised foundation trusts, GP consortiums or private companies. NHS trusts will no longer exist and the language of the various documents implies that FTs are no longer NHS organisations. UNISON assumes that the government will continue to want to use the popularity of the NHS brand – this consultation refers explicitly to the need for the NHS to take advantage “of the power of its brand abroad” – but it is increasingly likely that the NHS will end up as little more than a label to be attached to the various competing providers in the new healthcare market. This will undermine the ability of the NHS to provide joined-up integrated services in the pursuit of improved patient care and is not supported by the vast majority of healthcare staff who value working for the NHS.

5. Where terms and conditions are concerned, staff are understandably worried that pensions, future improvements in NHS terms and conditions of employment, job security, and staff engagement could all suffer with the transfer of services to social enterprises. The early experience of using social enterprise in the NHS has not been a happy one. The stated benefits – that employees have a greater stake in the organisation and therefore provide better service – have been undermined by the fact that very few of the prospective social enterprises have been driven by a bottom-up demand from health staff; they tend to be management-led initiatives in which employee engagement is little more than an afterthought. This has led to social enterprise plans at PCTs such as Sandwell, Shropshire, Telford & Wrekin, South Bedfordshire, and West Essex failing to get off the ground.
6. It is particularly telling that even those charged with promoting the development of the social enterprise sector have raised concerns about social enterprise being used as a cover for privatisation. Peter Holbrook, chief executive of the Social Enterprise Coalition, stated that social enterprises need to meet “clearly agreed parameters” and suggested that organisations spun out of government departments might not meet those requirements.
 UNISON’s concerns about social enterprise are amplified by Andrew Lansley’s desire to broaden the definition of social enterprise. The secretary of state’s own explanation of how FTs would operate as social enterprises is inadequate: “They are outside of direct government control and they have their own objectives.” The Social Enterprise Coalition responded that “there is a danger that the fundamentals of social enterprise will get lost or distorted in the process”.

7. There is no suggestion in any of the Department of Health documents that the government would look to rigidly enforce Community Interest Company legislation if social enterprise does become the dominant ownership form in the NHS. Indeed the secretary of state has openly rejected the idea of incorporating FTs as CICs, when this would be one way of offering at least some protection to public services and staff. A key legislative criterion of CICs is that there should be an “asset lock” that prevents assets and profits being distributed. Research by the Third Sector Research Centre – set up by the government to provide high quality research into the sector – suggests that most of the existing 62,000 social enterprises in the UK lack an asset lock to prevent the sale of the business to a profit-making company.
 The Cabinet Office’s definition of social enterprises is of organisations that are “businesses with primarily social objectives. They principally reinvest their surpluses or community for these purposes.” This definition is so broad that many organisations that come nowhere near fitting the CIC guidelines could be considered social enterprises.

8. UNISON therefore recommends that the government reconsiders its plans to break foundation trusts away from the NHS as social enterprises, particularly when the proposed definition is considered inappropriate by the leading national organisation promoting social enterprise in the UK.
9. The plan to remove the private patient income cap for FTs is another major cause for concern that has the potential to undermine fairness in access to NHS services. The cap was brought in when foundation trusts were introduced because of a concern that NHS patients could find themselves pushed to the back of the queue. The change will become all the more significant when combined with severe financial constraints and with the fact that the government has scrapped targets for maximum waiting times. The financial pressure on hospitals will encourage them to treat fee-paying patients first, which will have a greater effect on NHS patients now that there is no limit to how long they may have to wait for treatment. Inevitably some will then consider going private to pay for their care, potentially pushing those that cannot afford private healthcare further back in the queue. Since waiting times have reduced dramatically over the past decade, it has been noticeable how the number of people prepared to pay to go private also reduced.

10. If the removal of the cap leads to cash customers getting first attention in lengthening queues for care, then the principle of treatment according to clinical need rather than ability to pay will have been undermined, at least in terms of the priority accorded to patients. If patients are confronted with this “queue or pay” conundrum, over time the credibility of the NHS as a comprehensive service will be diminished.
11. Unsurprisingly, within three weeks of the launch of the white paper a number of hospitals were reportedly gearing up to entice more private patients from the UK and abroad. These plans included building new wings and wards for private patients, setting up hospitals abroad and luring medical tourists with airport-to-hospital bed services.
  The health minister Simon Burns responded to this report by stating that: “Removing the cap will free trusts to generate extra income to improve existing services and develop new ones, resulting in better care for NHS patients.”
 There is no evidence to support this, with FTs just as likely to use their private income to expand private services rather than improve those for NHS patients. This may explain why some FTs have been keen to conceal the amount of private income they have generated: the Health Service Journal revealed in 2008 that foundation trusts earned up to £70m more income from private patients than their accounts for the year showed.

12. A further concern with private patient income was highlighted in 2009 when it was revealed that hospitals frequently undercharged private patients for their care – mostly unintentionally – with the upshot that private patients were effectively being subsidised with NHS funds.
 

13. The consultation document states that FTs will maintain “their primary purpose of providing NHS services” but there is no detail as to how this will be achieved. Calls for the reinvestment of private income in NHS services to be made an explicit requirement of FTs in the guidance of Monitor have so far been resisted. Until this guarantee is made explicit, the prospect remains of NHS patients being de-prioritised by hospitals, particularly when money is tight. UNISON recommends that, as a minimum, there should be explicit guidance for FTs to reinvest their private patient income in improving NHS services – and this would need to be demonstrable and monitored.
14. The freedoms of FTs will apparently also now extend to the amounts of money they can borrow, creating further risk for patients and taxpayers. If hospitals run into financial difficulty, services could be cut or whole sites closed down, and there is the prospect of taxpayer funded property being sold off if a hospital defaults on commercial loans. As the consultation acknowledges, the existing limit “was intended to prevent them from borrowing irresponsibly” but there is no detail given as to what new safeguards will be introduced if this policy is loosened. The website Health Policy Insight reported in July that no economic modelling or other analysis has been carried out by Monitor on the potential impact of this new approach.

15. The consultation suggests that the “unique governance structure of foundation trusts seems to be working in many place” without offering any evidence to substantiate this claim. In many areas the reverse is the case, with FTs failing properly to engage members and governors. The House of Commons Health Committee reported in 2008 that there was no significant evidence of FT governors having a clear and identifiable impact on FT development, and that involvement of members of FTs was even less well developed. The Committee concluded that in general the FT governance model had been slow to deliver benefits.

Economic regulation, price regulation and promoting competition
16. This section of the UNISON response concerns the role of Monitor. The increasingly marketised healthcare system envisaged by the white paper includes the involvement of a larger number of healthcare organisations – both commissioning and providing services. In order for patients to be properly protected and for the public to have faith in the system, the need for robust regulation has never been greater. UNISON is concerned that the white paper and this consultation will actually weaken regulation in the NHS rather than strengthen it.
17. The white paper describes the existing regulator, the Care Quality Commission (CQC), as being strengthened into a “quality inspectorate”. In actual fact the CQC has been asked to drop its annual health check reviews of hospitals – an easy-to-use tool that patients have come to value – and will lose its responsibility to oversee commissioning, focusing purely on the provision of care. This has led to concerns that “further fragmentation” will be brought to the system
 and a report by Health Mandate has suggested that stripping the CQC of responsibility for commissioners means there will be “no formal regulatory process for assuring the quality of outcomes achieved by commissioners, as opposed to their financial health”.

18. The consultation confirms the sweeping new powers that are being given to Monitor, which will become an economic regulator with a remit that includes promoting competition. This immediately sets up the potential for conflict of interest because Monitor’s approach to FTs has often appeared to blur the lines between regulator and advocate. This will cause problems if, as the promoter of competition, Monitor deems the activities of a particular FT to be blocking the development of a wider market. In the increasingly competitive system envisaged by the white paper, there will be every incentive for FTs to bid to take on as much work as possible – this is already happening with many establishing themselves as providers of community services for PCTs under the transforming community services programme. The consultation refers to the importance of Monitor avoiding “having a special interest in – or giving preferential treatment to – foundation trusts as a group of providers” but offers no suggestion about how this should be achieved. UNISON recommends that, as a minimum, the role of Monitor as the regulator of FTs should be separated from the wider and conflicting role of economic regulation.
19. In his covering letter to the previous secretary of state, Robert Francis QC’s Mid Staffordshire report points out that “people must always come before numbers”.
 This is a stark reminder of what can happen if economic factors are placed over patient care; the establishment of Monitor as an economic regulator raises the spectre of the health service losing focus on its primary goal: high quality, safe healthcare.

20. In terms of pricing, it is inappropriate for Monitor to be the organisation that sets tariffs. Given that its remit is being expanded to include the promotion of competition, there is a danger that it will focus on the lowest cost services rather than on ensuring high quality services. More services will be subject to Payment by Results under the new system and it seems that rather than fixed prices PbR tariffs may become the basis for negotiation – all with an extra administrative burden. The government has not denied that price competition may be used between providers. This raises questions about how the tariff will be set and whether this will involve a process of negotiation. Either way, competition on price is likely to affect the viability of NHS providers who are geared up to focusing on quality within a fixed price environment rather than on driving down the prices they charge commissioners.

21. There are wider concerns about the conduct of Monitor to date as a regulator. For example, UNISON took out a successful judicial review in 2009 against Monitor’s failure to provide proper guidance to enforce the private patient income cap for FTs. In addition, it seems that the new chair of Monitor, Steve Bundred, is intent on exceeding his remit, having suggested that the NHS will have to make “much more” than the £20bn savings the Department of Health has deemed necessary
 (despite the fact that organisations such as the King’s Fund have suggested this figure is actually far higher than required
).
22. There are further concerns about how Monitor will oversee providers of adult social care, given that it has little or no experience of the sector. The consultation gives no further details about how Monitor should approach its social care remit and none of the specific consultation questions relate to social care. Equally, Monitor has a poor track record on working to address the concerns of local authorities, with suggestions that it has declined to act on local authority concerns about major service changes by foundation trusts.

Supporting continuity of services

23. The market logic of the white paper will increase instability by creating a more cutthroat system in which GPs are encouraged to shift alliances more readily between foundation trusts, with “failing” hospitals no longer taken back into the NHS. The consultation document fails to lay out a coherent plan for what should happen to such hospitals and the services they provide. The white paper states that Monitor will have “powers to protect assets or facilities required to maintain continuity of essential services” but the definition of essential services will be down to Monitor.  The consultation document states that Monitor will support “commissioners in ensuring that services for patients are maintained when providers fail". It is unclear how this would work. Given that Monitor will be the economic regulator, there would presumably be potential for conflict of interest if Monitor effectively became the takeover body for failed providers.
24. There are some very serious unanswered questions about asset ownership that could also have profound consequences for the future of a publicly-owned NHS. To protect patients and taxpayers, the state should retain the assets in any programme of reform and not transfer them to private providers, including social enterprises. With the white paper and this consultation it is unclear as to whether this will be the case. The recent revision of the Principles and Rules of Co-operation and Competition has led to the suspension of principle 7 from October 2010, pending further work on access to assets. If the government decides that it is no longer necessary for the state to retain the assets, this raises the prospect of them being transferred to providers, who could do with them as they saw fit. This could involve selling off land and buildings to the private sector to create a windfall. If money is borrowed using assets as security, then there is a risk of entire hospitals being sold off if they went bankrupt or were unable to repay the loan. There are other questions: if a company took on the assets whilst delivering a contract to provide NHS services, what would happen to the assets at the end of the contract? If such a company borrowed against these assets, would the NHS then have to take on any debt? UNISON recommends that the assets of the NHS should be kept in public ownership and not transferred to non-NHS providers.
25. Related to this, UNISON is concerned that the plans could pave the way for more privatisation. Until recently it had been assumed that private companies had little interest in running district general hospitals, particularly those with financial problems. But the fact that private bidders such as Circle and Serco are in the running to take on a franchise for the Hinchingbrooke hospital in Cambridgeshire is beginning to dispel such a notion. In fact former Department of Health director of commissioning Mark Britnell has suggested that up to thirty NHS hospitals could be taken over by private sector firms.
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